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APPENDIX 
MEMORANDUM OF INTENT 


In Connection with 
POWER DEVELOPMENT ON THE PEND OREILLE RIVER 


August 265, 1954 
At a meeting today with representatives of PUBLIC 
UTILITY DISTRICT NO. 1 of PEND OREILLE 
GOUNTY (hereinafter referred to as the ‘‘DIS- 
TRICT’’), and representatives of CITY OF 
SEATTLE DEPARTMENT OF LIGHTING (here- 
inafter referred to as the ‘“‘CITY’’), the following 
suggestions for a proposed agreement between the 
District and the City were proposed as the basis of an 
eventual settlement in recoguition of the interests of 
both parties in the construction and development of 
power in the Z Canyon area of the Pend Oreille 
River. The suggestions of course are only an attempt 
to arrive at some basic principles of agreement which 
would have to be submitted to and approved by the 
respective authorities of the two agencies. 

1. The Distriet owns certain lands and rights in 
the Z Canyon area, and has definite plans for the 
development of a dam and power facilities at the 
Z Canyon site. 

2. The City has applied to the Federal Power 
Connnission for a preliminary permit to conduct 
investigations leading to the development of a 
dam and powerhouse in the Z Canyon area, the 
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permit) application being designated as the 
“BOUNDARY” permit. 

3. The District has filed an intervention with 
the Federal Power Commission opposing the 
application of the City for a preliminary permit. 

4. Phe Pend Oreille Mines and Metals Co. has 

filed an intervention with the Federal Power 
Comnnission opposing the appheation of the City 
for a prelininary permit. 
). The Department of Interior in filing its re- 
port to the Federal Power Commission on the 
City’s appheation for this preliminary pernit has 
stated that beeause of the possible damage by the 
construction of a dam at the Boundary Site to the 
nining interests in that area that the eonstrue- 
tion of a dam at this site should be indefinitely 
postponed. 

6. It is the desire of the parties to develop a 
plan whieh will proteet the imterests and facilities 
of all parties concerned, and result in the building 
of this much needed low-cost power project. 

7. In view of these facts and of the desirability 
of finding a solution to the problems of this power 
project which will be satisfactory to the City and 
the District and will recognize their rights, and will 
be satisfactory to the mining interests, and will 
provide both the City and the Distriet with an 
additional source of low-cost power, is is agreed 
that the City and the District should attempt to 
work out a solution to these problems together. 
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As a basic principle for arriving at a solution of the 
equitable arrangements or agreements to be entered 
into between the District and the City, it is suggested 
that one of the parties should aceept the responsibility 
of building, finaneimg, ownimg and operating the 
facilities necessary to store and control water, and the 
other party should aecept the responsibility of building, 
financing, owning and operating the facilities neees- 
sary to convert that water into electricity, and that this 
division or responsibility should be as nearly as is phys- 
ically appropriate in the development of these two 
funetions on a 50-50 basis so that each would 
have as a result of its financial contribution approx- 
imately 50 pereent of the power from the project in 
perpetuity. By this arrangement it is felt that each of 
the parties would be carrying out its basic responsibil- 
ities to the people that it serves. 

Some mutually agreeable arraugement between the 
District and the City eompatible with the financing 
requirements of the District will be worked out for 
the sale of power surplus to the needs of the District. 


Direct Examination of the Witness, John L. Vaughan, Ex- 
cept with Reference to his Qualifications, and Pertinent 
Portions of his Cross Examination. 


Direcr EXAMINATION 
* * * 

lay” Mies See 

Q. Mr. Vaughan, have you made an appraisal of 
land and land rights owned by the Publie Utility 
District of Pend Oreille County ? 

ah. LCS, Sil 

Q. Along the Pend Oreille River? 

, eYiesveice | have: 

Q. Would you deseribe the property and rights that 
you appraised ? 

A. May I go to the blackboard to point it out ? 

Q. Yes. 

A. The property appraised consists of various parts. 
The one fee title to uplands is designated in blue on 
the map, of which of that portion shown on the map, 
it is mv understanding that only a part is being taken 
by the action. According to planimetering measure- 
ments, the total area prior to the taking was 191.47 
acres, and of that, 81.78 aeres is being taken and is 
included in the appraisal. 

As shown on the map in red, fee titles to shore 
lands, running from a poimt approximately one mile 
south of the Canadian border up to approximately the 
location of the Z Canyon site, and overlapping the 
perpetual easements on the shore lands in the Box 
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Canyon area, and then the perpetual easements for 
overflow from there clear up the river to a point in 
the vineinity of Box Canyon dam. 

Q. LT believe, Mr. Vaughan, when you started to talk 
about the flowage rights m the overlap area, I think 
you mentioned Box Canyon area. Did you mean Box 
Canyon area at that time? 

A. I’m sorry, Z Canyon area. 

Q. Mr. Vaughan, what was the purpose of your ap- 
praisal, as you understood it? 

A. The purpose of my appraisal was to arrive at an 
opinion as to the fair market value of all of these 
rights as of the current date. 

Q. Would you give us your definition of ‘‘fair 
market value?”’ 

A. ‘fair market value” is the highest price, in terms 
of money, whieh could be realized for the property if 
offered for sale on the open market, both buyer and 
seller having full knowledge of all of the uses to which 
the property could be put, with the buyer under no 
compulsion to buy and the seller under no compulsion 
to sell. 

Q. What is the first step that you follow in making 
sueh an appraisal ? 

A. Well, the first step is to inspect the property 
and find out what it is you are appraising. The seeond 
step is to arrive at an opinion as to the highest and 
best use of the property. The determination of highest 
and best use would, of course, dictate, or at least in- 
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dieate, the appraisal approaches or proceedures which 
should he followed in making the appraisal. 

Q. Did you make an inspection of this property? 

A. Yes, 1 did. 

Q. And — 

A. T have made several inspections of the property. 

Q. In what period of time were these inspeetious ? 

A. Well, the first inspection was made before any 
work was done on the appraisal itself, the latter part 
of June, to the best of my reeollection, it was June 30th, 
in which we drove down the Pend Oreille River, in- 
spected the Box Canyon dam, generally observed the 
river from Box Canyon down to Z Canyon, walked 
down into the Z Canyon site and looked over the ter- 
rain and topography of the Z Canyon site, and then 
inspected the Boundary dam and the status of con- 
struction at that date. 

Subsequent to that time, I have made other inspee- 
tions of the river from the Boundary dam site area 
up as far as above Noxon Rapids on the Clark Fork. 

Q. Did you make a determination of highest and 
best use in this ease, in your opimion? 

A. Yes, sir, I did. 

Q. And what did you determine in that regard? 

A. Well, maybe I eould explain how, what I did, 
to arrive at that. 

@. Yes, would you do that? 

A. Well, first, I had prints made available to me of 
engineering studies and drilling that had been done 
in the Z Canyon site way back in the early vears, I 
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dou’t reeall the exact date. I was advised that the 
measuring station on the river bank was put in back 
as far as 1928. Over a period of time, nnmerons studies 
and plans were made leading to and planning for the 
development of a hydroelectric plant imstallation, and 
asa part of the aequisition of the property by the pres- 
ent owners, all of the studies, engineering plans, and 
other date wlieh had been prepared by the previous 
owner were aequired as a part of the property rights 
Bi the PUD. 

In addition, there has been testimony by qualified 
experts in this case as to stream flow studies, feasibil- 
ity studies, and engineering feasibility and other fac- 
tors, which lead me to the conclusion that there can 
be no question that the highest and best use of the site 
is for a hydroclectrie mstallation. 

Q. Did you then make that conclusion in your own 
mind ? 

A. Yes, I did. 

Q. After arriving at your opinion of the highest and 
best use, Mr. Vaughan, what did you next consider ? 

A. I next gave consideration to the best appraisal 
procedure that should be followed im evaluating these 
rights, and I might mention at this point, after coming 
to the conclusion that the highest and best use of the 
property was for a dam site, it assumed a different 
identity. 

I had talked about the shore lands, the fee title, the 
uplands, the fee title, and the other component parts 
of the property owned, and in my opinion, all of these 
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component parts, after being assembled into the mak- 
ings of the hydroeleetrie plant site, then become what 
is sometimes called a ‘‘bundle of rights’’ and it is the 
highest aid best use of the bundle of rights, not one 
aere in it that Tam considering in this appraisal. 

Since it is necessary to appraise the right to build 
the hydroelectric dam, which is created by these rights, 
there are several approaches which can be considered. 

Of the conventional appraising practices, there are 
three basic approaches to value, the reproduction cost 
new, the market or comparable data approach, or the 
capitalization of income or economic approach. Those 
are the methods. 

On the reproduction cost approach which is normally 
applied to man-made properties which can be rebuilt 
or reproduced, that possibility did not exist in this case. 

However, there is a sub-braneh of this, sometimes 
called the ‘ttheory of substitution’? in which the cost 
of substituting an alternate property of equal value 
ean be used to measure the value of the property taken. 

So, I first investigated the possibility of substituting 
an equally desirable property right for the property 
right to be taken, and the studies I made im the past 
and those made by others which I reviewed currently 
lead me to the conclusion that there is no available, 
equally desirable hydroelectric plant site in the general 
area. 

Another possible substitution, since the purpose of 
the hydroelectric plant is to produce electrical energy 
would be the theoretical possibility of substituting 
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a thermal generation plant, wlich is dependent on heat 
for the production of clectrieal energy. 

Thermo generation plants use various types of fuel, 
including gas, coal, oil, and nuclear energy. Nuclear 
energy secins to be pretty much speculative in its 
present stage at the moment, and there must be a great 
deal more experimentation before such energy can be 
produced at a cost which would be competitive with 
that at a good hydroelectric installation. 

In the studies I have made in the East of mine- 
mouth thermo plants, they are approaching the cost of 
energy produced by hydroelectric plants however there 
is no such source of fuel available in the general vin- 
emity here, and the cost of transporting oil or gas to 
this location led me to the conclusion that there is very 
httle possibility in the foreseeable future of a substitute 
for this hydroelectric plant in the form of any thermo 
plant in this general area to produce power which 
would be conipetitive with the hydro plant. 

So, since we cannot use the reproduction cost ap- 
proach, we next consider the market data approach, 
conventional market data or comparable sales, and 
you go into the area and find out what comparable 
aeres have sold for and apply it as a measure of value. 

I can find no instance in which a bundle of rights, 
completely assembled, giving the person the advantage 
of the permanent location, the permanent stream flow, 
and 99 pereent of the rights necessary to build the 
dam are sold in one lump sum. 
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I did not consider that the price paid for land on 
aun acreage basis has any relation to the valuation of 
these rights as a hydroeleetrie plant site. 

So, we cannot use the comparable sales approaeli as 
sueh. However, there is an clement of comparable data 
which I did use; the purposeof building a hydroelectric 
installation or any electrical installation is only the 
output of power, and the output of power is normally 
measured in net generation or in kilowatt hours per 
vear. 

So, I adopted that as a basis of comparison, as a 
primary basis of comparison, and I used the readily 
available statistical sources, principally the Federal 
Power Commission bulletins. 

I was able to draw an investment comparison, from 
an investment standpoint, as a funetion of the net 
generation output of a hydroeleetric installation in the 
area. 

I made a further comparison on a broader seale, with 
the investment in hydroelectrie faeility as a funetion 
of the name plate capacity, again using Federal Power 
Commission data as a basis. 

These were the primary factors used in arriving at 
my conclusions with respect to value. 

Q. think vou mentioned a third method ? 

A. The economie or the income approach, used in 
valuing businessess. I think a hydroeleetrie installa- 
tion cannot be considered generally as a profit making 
enterprise. Certainly there are many public utilities 
owned by private investors for the purpose of making 
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a reasonable profit, but as clearly demonstrated by the 
fact that they are subject to regulation, the primary 
purpose of thei is a public service, to deliver power to 
the users at the lowest feasible cost, an economically 
sound cost. 

In view of this fact I did not think it would be 
proper to ise any form of the income approach in eval- 
uating these riglits. 

The cost of the facilities necessary to generate a 
given amount of power are substantial, aud the factors 
determining the values of the dam site property are 
briefly summarized in four categories. 

First, what it would cost to build the hydroelectric 
dam; secondly, after it was built, what would it pro- 
duee, how many units of power would be available; 
what it would produce it for, how much it would cost 
to produce it; is there a market demand for it that 
eould be satisfied at a rate which would be econonieally 
feasible. 

All of these factors have to be considered, and I 
have considered them in my analysis, and as far as the 
general econoniic feasibility is concerned, to me that 
is beyond question. 

* * * 

I was attempting to explain the general procedure 
used, and the general practices considered, rather than 
giving any conclusions at this time. 

In considering the economic feasibility of erecting 
a dam site, there are general factors which must. be 
considered, and specific factors. 
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The general factors would inelv ue, is there a need 
for a hydroelectric project, additional hydroelectric 
power in the area’ 

I don’t think it takes a qualified economist to read 
the Wall Street Journal and see that 20 companies in 
the New Mexieo-Arizona-California area are getting 
together in a gronp to coordinate their expenditures 
and efforts to develop additional power because of the 
critical need for this power. 

] was able to review studies made by bona fide econ- 
omists In connection with bond issues of proposed pro- 
jects in the general vicinity, and to review their con- 
clusions as to the need for power and the economic 
feasibility of building such projects. 

I reviewed all these data in general terms as to the 
overall need, and T reviewed the cost estimates prepared 
by the Harza Engineering Company, giving the direet 
costs and construction costs of building a high or low 
project, and I reviewed the testimony presented by a 
representative of the Beek Company, which deal with 
a study of net generation and economic feasibility and 
production costs. 

T have utilized all of this information in arriving 
at my conclusion as to the value. 

By Mr. Ennis: 

Q. What factors in your opinion would be considered 
or should be considered by an informed purchaser in 
arriving at an opinion of value of the properties. 

A. T think any value of the properties, T think any 
informed buyer or investor in connection with an in- 
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vestinent of this magnitude would give careful con- 
sideration to all of these factors. 

Q. Did you consider what effect, if any, these fae- 
tors that you have discussed, the availability of the 
property for the use that you have mentioned would 
have upon a willing buyer? 

A. Yes, sir. 

Q. Did you consider what effect these factors that 
you have discussed, the availability of the property for 
use that vou have discussed, would have on the fair 
market value of the property under present conditions ? 

A. Yes, sir. 

Q. After giving consideration to all of these factors, 
did you arrive at an opimon of fair market value, as 
you have defined that term ? 

A. Yes, I did. 

Q. What value did you arrive at? 

Mr. HELsELL: We object to this question being asked 
of this witness, we object to this witness being asked 
to express his conclusion as to value on several 
grounds. 

He has now outlined for us the basis upon which 
he arrived at his opinion. He has outlined his quali- 
fications. It does not appear so far that he has any 
familiarity with the going prices in that area for this 
so-called *‘bundle of rights’’ that he is evaluating. He 
was asked if he used that approach, and he says that 
he has not used it. 

He has told us that he used some comparisons from 
studies from the Federal Power Commission, of other 
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damsite acquisitions, presuinably in other parts of the 
COMM: 

If L have gathered from his statement that he is 
simply using figures that are shown on these statistics 
as to how much certain project properties, with eertain 
kilowatt hours in production have paid, m their cascs 
for land and land rights. 

Or, he tells us he has used an alternative approach 
of name-plate rating, and then taken statistic as to 
how mueh proprietors of comparable plants, by naine- 
plate rating, have paid for their land and land rights. 

On the face of it, it is a highly improper basis to 
arrive at value, beeause as your Hlonor ean see, in 
these statistics, or lands, there are lands everywhere 
in the United States. Figures involving what condem- 
nors, public agencies, have paid for property as the 
result of jury verdiets or as the result of negotiations 
under the threat of condemnation, and various statis- 
ties therefor, that the witness says that he has used 
those statisties are not sufficient as a matter of law 
to support an opinion on that subject. 

Lastly, he told us that he considered the economie 
approaeh, to the extent that he considered market, and 
so forth, cost of producing power based on the cost 
of construction of the projeet, and those matters but I 
do not understand that he is using the income approach 
to value, and if he weren’t of course we would object 
on the same grounds as raised previously in this pro- 
eeedings. 
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In summary, therefor, we object to this witness ex- 
pressing an opimion on the basis which he has thus far 
indicated that he used in arriving at his conclusion, 
and on the basis, demonstrably as he has described it, 
it does not provide a sufficient basis for him to express 
a legal opinion on this sub}: ct. 

The Court: You do not attack the man’s qualifica- 
tions ? 

Mr. Hetseit: In the sense that I mentioned, your 
Honor, that the man has not indieated that he has 
ever appraised, as such, this bundle of rights, involy- 
ing several tracts of land for damsite purposes, it may 
be that he has, but simply didn't say so, but we attack 
his qualifications, because of the complete absence of 
any showing that he has ever undertaken any study 
like this one, with raw lands which he has considered 
as a dam site, and on which he has placed a valuation. 

My. Ennis: I think the qualifications of this witness 
show beyond any question of a doubt the wide range 
of the experience that he has had, his experience in 
and having outlined the factors that he took into con- 
sideration, factors that are always recognized as proper 
to be taken into consideration by an expert witness, 
it established that he has a basis for expressing his 
opinion as an expert witness as to the fair market value 
that he has been discussing. 

The Court: Don’t you think he should explain the 
basis on which he makes his evaluation ? 

Mr. Ennis: I intend to go into that in detail, your 
Honor, as to how he reached his evaluation that he has 
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desertbed, the matters and things that he took into 
consideration in arriving at his view. 

The Court: It is my understanding that he is using 
the market value approach, but without any compar- 
able sales, because he found none, that it was just a 
bundle of rights being sold. That 1s my understanding. 

My. Ennis: That is my understanding. 

The Court: It is a market valne approach isn't it® 

Mr. Ennis: It is an offshoot of the market value ap- 
proach, I supposc. 

The Court: Not using any comparable sales or com- 
parable data. I will let him answer. The objection is 
overruled. 

Mr. Hertseti: Just one further objection, your 
Honor. 

tfere we have a witness, vour Honor, that is basing 
his value on a portion of an overall tract taken. He 
has given us no indication that he has considered the 
overall tract before the taking or after the taking, or 
the value of the remainder. 

T submit, your Honor, that on the saine basis that 
Mr. Oberbillig’s views are not admissible because of 
his failure to use that approach, so should the views 
of this witness be objeetionable, on the same ground. 
It is a method of just testing, without actually using 
the lands involved, and using the approach that must be 
used legally. 

Mr. Ennis: He is appraising everything that they 
took. 
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The Court: Aren't they taking just a portion of the 
uplands, that is the only additional objection that Mr. 
Helsell has made. 

By Mr. Ewnts: 

Q. Iwill ask you, Mr. Vaughan, would your opinion 
of value be any different, if vou consider, with ref- 
erence to the uplands, if vou consider the entire 191 
acres as distinguished from the 81 acres? 

em | did consider that, sir, and 1 will so state in 
my testimony, and that is the reason I designated what 
was involved, what was the part taken, what was the 
part remaining. I considered that, sir. 

The Covrr: I will let him answer. 

The Witness: I will have to give it in two parts, be- 
eause of the high and low dam considerations, and 
explain a parallel which might explain why this is 
necessary. 

If it is considered that an apartment house site, if 
the highest and best use indicated that it should be a 
three story apartment house, the underlying land would 
have one value; if, on the other hand the highest and 
best use indicated a 25 story apartment house, the 
value of the land would be considerably greater. 

We have the situation here that there is a question 
as to whether or not the highest and best use of this 
site, permitted use, would be for the socalled high dam 
or low dam. 

The high dam would certainly appear to be the high- 
est and best use, provided such construction is per- 
mitted, but since I am not qualified to express an 
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opion as to the legal permissibility, 1 will have to give 
my answer on both, assuming that a high dam could 
be built, and assuming that a low dam could be built. 

Mr. IleusetL.: Before the witness does that, your 
Honor, in view of this additional development, may 
I object to this approach, because it ix up to this wit- 
hess, as Tunderstand the law with reference to this kind 
of an expert witness, to arrive at the highest and best 
use for land, real estate, and then to arrive at a value 
for that real estate, so that, in abdicating that 
function, by saying, ‘I don’t know which is the best 
use,’’ I submit he completely departs from providing 
us with the necessary basis for the expression of his 
VICWS. 

Mr. Ennis: He mtends to express both views, your 
Tlonor. 

The Courr: Mr. Ennis, I am inelined to think that 
objection may be well taken. 

You are valuing the land. You are valuing the land 
and land rights, so what difference does it make 
whether somebody might decide, if they bought it, 
that they wonld put a high or a low dam on it. L sup- 
pose the fellow who bought it, if vou could find such 
a fellow, would be able to decide that himself after 
he bought the property. 

Mr. Ennis: Well, let’s make it this way, your Honor: 

By Mr. ENNIs: 

Q. I will give it to vou this way, Mr. Vaughan, what 
value did you arrive at, in considering the highest and 
best use? 
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A. In my opinion the highest and best use was for 
the high dam, and I have an opinion for the highest 
and best basis. 

Q. Would vou express that opinion? 

Mr. HELseti: We have a continuing objection to this 
line of questioning as I understand it. 

The Court: Yes. 

The Wrrness: In my opinion, the fair market value 
of the entire property before the taking, is $8,702,200. 

The fair market value of the property remaining 
after the taking is $2,200, so the value of the property 
taken, is $8,700,000. 

By Mr. Ewnis: 

Q. Mr. Vaughan, will you now explain to the Court 
the basis for your conelusions ? 

A. Well, T have given in general terms of the type 
of studies that I made, and I won’t repeat that, the 
general economic investigation which [ think is self- 
evident; the two somewhat detailed statistical studies 
that I made, using the Federa} Power Commission 
report as a basis; I took the four dams for hydro- 
eleetric installations whieh are on the Pend Oreille 
River and the Clark Fork, above the subject property, 
mainly the Box Canyon, Albeni Falls, Cabinet Gorge, 
and Noxon Rapids Installations. 

From the data available in the FPC bulletin, I com- 
puted the investment in cach of these projects as a 
function of the net generation, designed net genera- 

tion. 
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From this summary and comparison, [T found the 
average mvestment in land, upriver, as a function of 
that generation, both in land and in total assets neces- 
sary to produce the given amount of electricity. 

Using the estimate prepared by Tlarza, and by Beck 
on the total investinent required in assets other than 
land, IT made a comparison which permitted me to 
draw a comparative valne estimate of the land and 
land rights of the Z Canyon site, assuming the projeet 
were completed at the estimated cost, and were in 
operation, and was producing power at the annual rate 
projected. 

Obviously, that could not be nsed directly as a 
measure of value of the land im the present condition, 
anybody buying it in its preseut condition wonld be 
buymg it for the purpose of creating this value. Ob- 
viously, he would not pay that amonnt for it. 

I computed the relationship, again pntting every- 
thing on a kilowatt hour basis, and the relationship 
between the cost of kilowatt hour of the other dams, 
for things other than land and Jand rights, as com- 
pared to the projected eosts per kilowatt hour of the 
construction components of the Z Canyon site. 

Applying this ratio, of course, to the land costs of 
upstreain projects, I arrived at an estimated ratio of 
land values to the other costs. 

Tt would take at least four years from the time the 
purchaser acquired this, to go through the procedure 
of getting permits and drawing plans and getting it 
built. 
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It may take considerably longer than four years, so 
I have applied a discount factor to reduce that value 
from the mdicated value subsequent to completion, 
to get an indication of the justified value of the rights 
in their present condition. 

My estimate of $8,700,000 is based on that considera- 
tion. 

However, there is another factor which must be con- 
sidered, and that is that these rights, owned by the 
PUD do not constitute the entire rights necessary. 
There has been a question — well, the prospective 
purchaser would recognize the fact that it would be 
necessary to acquire the overflow rights on some land, 
some mining claims, and there is a possibility as shown 
on the map, of some other small areas of property 
being acquired. 

So, I have made a judgment allowance of $100,000 
for the possible cost of acquiring these additional 
rights, and I have reduced my estate of value from 
$8,700,000 to $8,600,000. 

The value of the small parcel of upland lands re- 
maining before and after would be unchanged. I 
merely added that before and after to express an 
opinion as to the overall valuation. 

Q. Now, Mr. Vaughan, you mentioned this matter of 
economic¢ justification. What do you mean by that? 

A. Well, there are two checks that I have made on 
this initial computation, sir. 

The first check, and I mentioned the name-plate 
data, are tabulated 10 projects which have been built 
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in the general geographic area in the period subsequent 
to 1951, all of them being jobs of some considerable 
magnitude, ranging from the name-plate capacity 
munimui of 95 megawatts to a maxinuim of 1,125 max- 
imum megawatts, and L have made a comparison of 
these projects on two basis, first on the investment of 
land originally, original costs, and the investment in 
the other assets at the origmal costs as a function of 
cost per name-plate kilowatt capacity, and T have 
also made a comparison trending the costs up, construe. 
tion costs np. 

T have also made a comparison trending the costs 
up, construction costs np, from the date of construe- 
tion to the current date to get an estimate of what the 
over-all investment would be, assnming that they 
were built under today’s conditions. 

After analyzing these, individually and collectively, 
T find that if the prospective purchaser acquired the 
Z Canyon site at my appraised valne, the total invest- 
ment wonld still be substantially less than that of any 
other project considered. 

Mr. Heuseitt: We will move to strike that, your 
Honor, on the exact same grounds as we moved to 
strike a similar comparison by Mr. Stenson, as to 
costs of other sites as justifying his appraisal of this 
site. 

We move to strike the phrase as to what the witness 
fonnd from this comparison and everything that came 
afterward. 
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Mr. Ennis: This witness is an expert witness who 
has expressed an opinion of value. 

The Court: May we have it read back? 

(Latter portion of answer read ) 

Mr. Ennis: As I stated, the witness has given the 
basis of his opinion as to value. The authorities hold, 
in such eases, that expert opinions may be given by 
qualified witnesses and that they should be permitted 
to explain their reasoning by which they arrive at their 
opinion. 

The Courr: All right, let me ask Mr. Helsell what 
the ground of his motion to strike is? 

Mr. Heusenii: The ground is this, your Honor: The 
witness is, in essence, telling us — and I am sure he 
will concede this — that here is what a purchaser 
could pay for lands to build a dam at the Z Canyon 
site. First, he says, ‘tI base my opinion on what others 
have paid, and I go from that to say that a purchaser 
could safely pay X dollars at this site because others 
have paid Y dollars at other sites.”’ 

Now, we say this is a completely inappropriate ap- 
proach to fair market value at a particnlar site, and 
if I may use an analogy, if we were appraising a 
home here and we had some F.H.A. statistics as to 
what people in certain income groups pay for their 
houses, would that be adimissible as evidence of the 
value of a particular Louse under condemnation? No, 
And I submit the analogy is perfect, your Honor. 

This witness just says: ‘‘Here is what otbers have 
paid. Based on that, I find that a purchaser here 
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could pay this and uot get hurt financially.”’ Basie- 
ally, that is what he says. And I submit that that is 
an entirely improper approach to appraisal and one 
which counsel ean find no support for in the cases. 

It is pure speculation, and on that basis, we certainly 
object to it. 

Mr. Ennts: Counsel’s reference is to a house and not 
to land suitable for produetion of power. My recol- 
lection is the witness has testified that he is testify- 
ing now as to the matters that a buyer, in his opinion, 
would take into consideration in arriving at the value 
that he would pay, or that he could pay, and I think 
that is — 

The Court: What right has he got to testify as to 
what he conld pay? Why is that material in this case, 
counsel ? 

Mr. Ennts: What he would pay. 

The Court: No, we are talking about fair market 
valne on the open market for cash between a buyer 
and seller, ueither under compulsion, and we are 
talking about raw land, really raw land, and here he 
builds a power plant and says the ratio is sueh and 
such. 

I am concerned about the validity of this testimony. 

Myr. Ennis: I inight ask the witness this question 

Q. In your opinion, Mr. Vaughan, would this matter 
that you have just discussed be a factor that would 
be considered by a buyer and seller in arriving at fair | 
market value for the property as it now exists? 
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A. Yes, 1 think it would be necessary, for the reason 
that you cannot apply, in my opinion, the conventional 
appraisal procedures, beeause there is no measure, no 
comparable measure, of what people have in the past 
paid for equivalent rights. 

These rights are unique, in nv experience. They are 
not just raw land; they inclide the engineermg plans, 
the years of planning for building the site. These are 
wrapped up in a bundle and they are unique and, in 
my appraisal experience, you eannot go to the market. 

The comparison that eounsel has used would be in- 
ralid, beeanse it is certainly no problem for the ap- 
praiser to go to the market and find out what houses 
are selling for. 

The Covnr: May I ask, Mr. Ennis, if this witness’ 
views also appraise the engineering reports and plans 
that were made for developing this property? I don’t 
think those are being taken. 

Mr. Ennis: I don’t believe so. 

The Court: That is what he said. 

Mr. Ennis: My understanding of his testimony in 
that regard was that he considered that in arriving at 
the highest and best use. 

The Court: I don’t believe he said that. Would you 
mind reading the answer ? 

(Answer read) 

Mr. HeEtsewu: I think, in any ease, he has used in his 
bundle of rights some engineering plans. 

The Court: I will grant the motion to strike that 


portion of his answer that was moved against pre- 
viously. 

Mr. Ennis: And how far back did that go ¢ 

The Count: When he said, after analyzing all the 
other projects, he finds that his appraisal is sub- 
stantially less than land and land rights in other pro- 
jects. [ think that is substantially what the statement 
was, 

Q. (By Mr. Ennis) Mr. Vaughan, in reaching your 
appraisal, did you consider as a part of the property 
being taken any engineering plans or anything lke 
that? 

Answer. No. sir, I did not. Only the knowledge whieh 
was a matter of common knowledge whieh had been 
disseminated and gained as a result of these engineer- 
ing studies whieh had been made. 

All of this wonld lead, would aid, the purchaser in 
arriving at his conclusion that this is the highest and 
best use, was for a dam site. 

Q. What faetors did yon take into consideration in 
determining the economic feasibility of this project ? 

A. Well, T have said before, the only reason that 
anybody, public agency or private agency, would build 
a generating station is to produce power in the form 
of electrical energy for the use of the public. And one 
of the studies IT made was, assuming that this project 
were built at the estimated valne, assuming that the 
land and Jand rights were acquired at my appraised 
value, what would be the cost of generation and would 
the cost producing the net kilowatt-hour energy be at 
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a level which would be economically feasible in rela- 
tion to the costs of other plants in the general area. 

Q. And what, in your opinion, would purchasers 
of this type of property that is being condenimed, what 
study would they make mm that regard ? 

A. I certainly think that anybody interested in 
making a major investment to produce a product would 
want to know whether the produet would sell at a 
higher or lower cost than the competition, so in this 
instance, where the public would benefit through 
ectting power at a lower cost than they had been 
able to get it from other plants — 

Mr. Hewsrti: Just a moment. 

We will move to strike that last phrase as an ex- 
pression of opinion by this witness as to the costs of 
power and the benefits to the public from getting power 
from this plant. I know of no basis — 

The Counr: I thought he said they would investigate. 

Mr. Heuseui: If it was clearly, simply that they 
they would investigate it, then L would withdraw my 
objection. 

Mr. E nnis: That is what I asked him, if they would 
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Q. In making such an investigation, did you make 
such au investigation ? 

A. Yes, sir. 

Q. And what did you find as a result of that inves- 
tigation ? 

Mr. Heiseti: We will object if the question is de- 
signed to ask for his opinion as to the economic feas- 
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ibility of this project on the grounds stated a moment 
ago. 

We don't believe that this witness, your Honor, by 
his very deseription of the matters he considered and 
by lis description of his qualifications, may express 
his opinion here as to the econonne feasibility of the 
project. Included in his figures, for example, is what 
he calls a judgment figure for the costs of land 
rights that a person would have to acquire that aren't 
already owned. The record supplies no support and this 
witness has supplied no support for that kind of a 
figure. 

Beyond that, we are getting again into this question 
of market for power, could the power from this plant 
be sold in this market, obviously an issue of cconomic 
feasibility. 

And we submit again, No. 1, this witness is not 
qualified to express an opimion on that, and, No. 2, that 
is an area which we believe is an impermissible ex- 
cursion in this case in valuing the value of raw land. 

Mr. Ennis: Cost estimates have been permitted in 
cases, expert witnesses are permitted to make estimates 
of economic feasibility. It is one of the factors that 
they are permitted to take into consideration in reach- 
ing fair market value, and he has testified that he did, 
that he considered that, and now we desire to have 
him testify as to what his investigation revealed in 
that category. 

Expert witnesses are always permitted to give the 
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bases for their opinion upon which it is based. That 
is what he ts attempting to do. 

The Court: I will let him answer. 

A. I found, as a result of this study and the cost 
estimates made available to me, that the cost of power 
at this station, again assuming these factors, that it 
eould be built at the estimated cost and if the lands were 
purchased at my appraised value, then the power could 
be produced at a cost substantially less than that of 
other plants in the area. 

Mr. Heiseti: To preserve our record, may we move 
to strike that answer on all the grounds stated im the 
objection, your Honor? 

The Court: Yes. Motion denied. 

* * * 

Q@. Mr. Vaughan, have you, in your experience, been 
ealled upon at any time to appraise land and land 
rights in connection with a hydroelectric project? 

mB. Yes, I have. 

Q. When was that? 

A. That was last year, on two projects that I men- 
tioned, one of them was the Virginia Electric Power 
Systcm on the Roanoke River, and another in Gaston, 
| North Carolina and there I expressed an opinion as 
to the fair market value of land and land rights neces- 
| sary. 
| In order to be clear, that was land and land rights 
of an existing hydro installation. 

Mr. Ennis: You may cross-examine. 
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Cross EXAMINATION 

By Mr. HEtse.i: 

* * * 

Q. Well, now, when you talk about a right to build 
adam, I am eurious about that. What right did you 
assume that the Public Utility District of Pend Oreille 
County had to build a dam at Z Canyon in arriving at 
your $8,000,000 figure ? 

A. They owned the land upon whieh the dam would 
be built, the adjacent — they had the flow rights, the 
overflow rights, sufficient to cover the reservoir, to 
private lands and adjoining the federal land which 
would permit the rest of it, there was a need for the 
dam in that location. 

There is no inherent mght for anybody to build a 
dam; you have to get permits from the federal agen- 
cies; but I think it is reasonable to assume that if any- 
one owned these rights under these eireumstances, 
when there was a need for additional power, that the 
regulatory bodies would not be capricious or would 
not refuse to grant the permit to a bona fide owner 
who was capable of utilizing the property. 

Q. As I understand your testimony, the complete 
bundle of rights is not now, mm your judgment, owned 
by the PUD? 

A. With some very small execptions, I think it is. 

Q. And those exceptions are privately-owned real 
estate owned by private owners or the State of Wash- 
ington ? 

AG Yes: 
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Q. Within the area of the proposed Z Canyon reser- 
voir above the shore lands and below 1990; is that 
correct ? 

He Ves: 

Q. And those rights are rights which the PUD must 
acquire and cau acquire, in your judgment, for $100,- 
000 in ordcr to complete th necessary land aequisi- 
tions to build a projeet at Z Canyon ? 

A, ‘Uliat is correct. 

Q. And as I understand the theory of appraisal, 
those rights are rights which a prospective purchaser 
from the PUD of its left abutment uplands and of its 
shore lands and its eascinents also must consider ac- 
quiring in order to put together the complete package 
aud build a dam at Z Canyon? 

i, Mais Correct. 

¥* * * 

Q. Do you have, Mr. Vaughan, some sort of defini- 
tion of what constitutes a bundle of rights which vou 
hclieve it is appropriate to apply power site values to, 
as distinguished from raw land value? 

A. Well, I think in my direct testimony, in arriving 
at the estimate of the highest and best use, I said if 
this bundle of rights, consisting of the fee ownership, 
the overflow rights, the perpetual easements, and other 
factors, taken as a group, constitute a bundle of rights 
which, with the exception of some small pieces of 
property remaining in private ownership, constitute 
all of the rights necessary to construct a dam at this 
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Q. So that the bundle, if I put it this way, presently 
owned by the PUD does not constitute all of the rights 
necessary ? 

A. With the exception of those already disenssed. 

Q. Right, those already discussed are missing from 
the bundle at the moment, aren’t they ? 

A. Yes, and [ have assigned a judgment valnation 
on those based on their highest and best use as mining 
claims and lighest and best use for other purposes, and 
not for the highest and best nse for a dam site. In my 
opimon, none of those, eonsidered individually, sep- 
arately, could be considered as constituting a bundle 
of rights necessary to build a dam site. 

If the only thing that the PUD owned was the Z 
Canyon site, the only right they had was to that partie- 
ular little piece of the river, I would not say that that 
had this valuation. 

@. So it is the shore lands which the PUD owns 
whieh you beheve are essential to constitute the neees- 
sary bundle ? 

A. The entire bundle. 

Q. Do you know how those shore lands, or the right 
to overflow them, are acquired in this state by one 
wishing to put up a dam? 

A. Well, sinee they already have them, the PUD, 
the present owner already has them, I haven’t been 
concerned about how they got them, I am appraising 
how they stand. 

Q. I believe the reason you assigned that a person 
with fee ownership upstream from Z Canyon couldn’t 


90 
eded 


eonsider that he had the necessary bundle of rights 
was because he doesn’t have the right to overflow shore 
lands ? 

A. That is correct. 

Q. Are you aware, sir, that in this state he who 
seeks to erect a hydroelectric dam makes appleation 
to the state for a reservoir permit, and with that reser- 
voir permit comes the right from the state to overflow 
state-owned lands? 

A. [heheve that is correct. 

Q. So it wouldn’t be too much of a trick for a man 
who owned the fee title to land beside another dam 
site along that river, if he made an appropriate ap- 
plication to the state, to acquire exactly the same rights 
as the PUD has in that saine reach of the river, would 
it? 

Mr. Ennis: I will object to this as being argumenta- 
tive with the witness as to what the law of the State 
of Washington is. 

Mr. Heuseti: I think he has gone past that, he 
understand this to be the law, and [ think is then ap- 
propriate cross-examination. 

The Court: I wouldn’t think so, counsel. What you 
are implying here is, if the PUD has the right to over- 
flow the shore lands, that somebody else could get a 
permit and drowned out the PUD shore lands without 
paying for them. 

Mr. HELSELL: No — 

The Court: That is what you are saying here. 

Mr. Heisei: Not without paying for them. 
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The Courr: That is what your question says. 

Mr. Ennis: The aetual fact of the matter is that the 
exhibits that are in this record and have been admitted 
in this record show that the order that the City of 
Seattle got to overflow the shore lands is specifieally 
inade subject to the outstanding right originally 
granted to Cooper. Now, that is the state of this reeord 
as shown by the exhibits. Now he wants this witness 
to assume something that is contrary to the evidenee 
here. 

Mr. Heusei.: No, I think maybe I have been mis- 
understood. 

Counsel is exactly correct. The right to overflow 
shore lands now given to the City of Seattle and shown 
by the record is subject to the right to overflow those 
same shore lands whieh the PUD holds, but the conten- 
tion that it is somehow a mutually-exelusive right, your 
Hfonor, is not borne out by the record, and I submit 
that on that basis, this is perfectly appropriate cross- 
examination. There is nothing exclusive about the right 
to run water over a pieee of ground. 

The Court: In other words, what you are saying 
is that you can give one person the right to flood shore 
lands or 10 people the right to flood the same shore 
lands ? 

Mr. HEusELL: Exaetly. 

The Court: It doesn’t detract or doesn’t add to any- 
body’s rights; is that what you are saying ? 

Myr. HeEtseui: That is just exaetly what I am saying, 
your Honor. A piece of real estate is owned by me and 
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I give you the right to flood it and I give Mr. Ennis 
the right to flood it. Now, is there anything imconsis- 
tent between your having the right to flood it and Mr. 
Ennis having the right to flood it? You can block the 
river one day and Mr. Ennis ean block it the next. 

I am serious about this, IT am not being facetious. 
T really sincerely believe that this is a legitimate 
question. 

There is no reason apparent why another dam site 
proprietor, who now owus lands in fee simple at Slate 
Creek, couldn’t make application for a reservoir per- 
nit, couldn't get the same exaet right that the City 
of Seattle has to overflow shore lauds, subject to the 
right of the PUD to overflow those shore lands. 

Certainly in a proceeding like this one, it would 
ultimately have to value that PUD right, but it doesn’t 
make it impossible of acquisition. 

Now, I hate to lay out all my cards on the table 
on this eross-examination, but I have to because your 
Honor has reservations about the propriety of the 
questions. I realize — 

The Court: I think I should sustain the objection. 

Q. (By Mr. Helsell) What did you assume, Mr. 
Vaughan, as to ownership of the river bottom in con- 
nection with your valuation of the bundle of rights 
owned by the PUD? 

A. I wasn’t concerned about the ownership of the 
river bottom, because whoever had the right to over- 
flow the shore lands would certainly have the right to 
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overflow the river bottom, so you gain all the benefits 
of the ownership regardless of who actually owned it. 

Q. That assumes that the water that was going to 
overflow the shore lands was the same river water 
whieh already overflows the river bottom, does it not? 

A. Well, I think it is a logical assumption, that if 
the shore lands are covered with water, the middle of 
the river is going to be covered, too. 

Q. So you made no assumption as to who owned the 
bed of the river in arriving at vour valuation? 

BN, It acd jal: 

@. And as I understand it, the key to your eonclu- 
sions as to what constitutes the necessary bundle of 
rights for utilization of the valuation method you 
adopted is who owns the shore lands or who has the 
present right to overflow? 

A. Who has the site upon whieh, presumably, a 
permit would be granted because of the feasibility of 
building at that site, and at the same time the right to 
overflow the necessary shore lands to create the reser- 
voir, all of which is a part of the bundle of rights. They 
can’t be treated separately. 

* ay x 

Q. You have handed me agreen publication captioned 
‘‘Hydro-Electric Plant Annual Construction Costs and 
Production Expenses, 5th Annual Supplement, 1961.”’ 
Is this the document which you testified you used, 
which ineludes these statistics as to power, plant land 
acquisition costs of other plants in the U. S.? 

a SOBs 
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Q. Did vou use any other EPC bulletins in arriving 
at your conclusions as to value ? 

Bee NO tliat is: all. 

Q. As to this document, as I widerstand it, you took 
the number of plants at arriving at a composite figure 
which utilized the per eent of overall cost, represented 
by acquisition of land and land rights ? 

A. Yes. 

Q. You reduced that to cost per kilowatt hour of 
energy produced by a plant over a period of a year? 

A. Yes. 

Q. Then you took that per kilowatt hour figure and 
applied it to the figure which theHarza Engineering 
Co. showed the High Z could produce, and using that 
same percentage figure you arrived at your conclusion 
as to the value of the land? 

Os 

Q. Would you explain that last, please? 

A. This is related to the investment, the original 
cost of plant, not to the cost of generation. 

Q. It was original cost of plant per kilowatt hour? 

A. Generation. 

Q. Of generation? 

eu nes, 

Q. So that you took the kilowatt hour of generation 
which Harza indicated could be produced by a High 
Z, and using the factor which you had previously ar- 
rived at for the other plants, simply applied that factor 
in arriving at a land value, for the land under the 
High Z? 
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A. To the entire bundle of land rights. 

@. Can you tell me what factor that was? Basically 
what plants you used, or whether it was for all plants 
shown on this group, or whether it was just a selected 
few. 

A. No, I gave you the names of those. I think I can 
give them to you from memory. It was Albeni Falls, 
Cabinet Gorge, Box Canyon, Noxon Rapids, that was 
the particular analysis. 

Q. Okay, then you had another analysis which you 
say you used as a check where you took nameplate 
ratings ? 

A. That is correct. 

Q. What plants did you use in your production of 
a factory using nameplate ratings ? 
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. Brownlee. 

. Brownlee. 

. Cabinet Gorge. 
Okay. 

. Chief Joseph. 
Okay. 

The Dalles. 
Okay. 

Davis. 

Okay. 

. Hungry Horse. 
Okay. 

. MeNary Lock. 
Okay. 

. Noxon Rapids. 
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. Okay. 

. Swift. 

Okay. 

. And Upper Baker 

. And are the figures with reference to the land 
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acquisition costs for those dams also figures which 
you took out of this green pamphlet? 

A. Yes, sir. 

Q. Okay, did you use any other F.P.C. bulletins in 
arriving at your conelusions as to the value of the 
lands and land rights associated with those ? 

A. No, sir, I did not. 

Q. Mr. Vaughan, on Thursday, you told us that you 
had inade two separate statistical studies, utilizing, as 
I understand it, in one study, a group of some four 
plants on the Clark Fork River, and another being 
a group of some 10 plants at various locations in the 
western part of the United States, on which you based 
your opinion as to the value of the PUD land. 

Do you have the work sheets that you used which 
show the detailed statistical study that you made? 

A. Yes, I do. 

(). Could I see those, please ? 

A. Yes (producing papers). 

Mr. Heusetn: May I approach the witness, your 
Honor. 

The Court: Yes. 

(Papers handed to counsel) 
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The Witness: These are the four upstream on the 
Pend Oreille River, and the Z Canyon site, and these 
ave the ten other projects (indicating). 

Q. Do you have extra copies of these, so that you 
“an use them as I use them, or is this your only copy? 

A That isl Wine 

Q. Well, let me ask you some general questions, if 
I may, for a moment, then I will return these to you. 

Except for the work papers that yon have just 
handed to me, do you have any other work papers 
which are used in conjunetion with any other studies 
which you made in support of yonr opinion as to value. 

A. [I have so much general background information 
that I used, and that aided me in my overall conelu- 
sions, 1n connection with my various analyses. 

(). Did you make any other detailed analysis of the 
kind shown on the work sheet that you just handed 
to me? 

A. Not relating specifically to the figures which 
T finally used, but I had a number of caleulations in 
connection with which I made various studies, such 
as comparative costs and data of that natnre on the 
Wanapnm Refunding bonds, these Swift Plant, the 
Wells-Llydro, and many other figures such as that, 
which I reviewed, but 1 didn’t use any of them speeif- 
ically in the appraisal, no. 

Q. The two that you have just handed me constitute 
the ones which were used in your appraisal ? 

A. Yes. 
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Q. Notwithstanding the fact that you tried some 
other approaches and rejected them, the basis of your 
opinion as to value in this ease are the two detailed 
studies which you just gave me? 

A. Well, as I testified in my direct examination, my 
primary basis of comparison was the upstream pro- 
jects on a kilowatt hour basis capacity, amnmual eapa- 
city, aud the second study was in the nature of a verifi- 
cation, on the assumption that if a purehaser bought 
the land, the estimated value, the estimated amount 
of money to complete a project, what would be the 
colnparison from an investment standpoint, on the 
basis of nameplate data, as to the other ten projects 
in the area, on the basis of original cost and reprodue- 
tion cost new. 

J think you will find, by referring to my working 
papers, that I did not extract from that valuation. I 
inserted in those valuations the — in those conrparisons, 
the valuations made on the first approach, and I have 
another worksheet here showing the coniparisons under 
the two different basis as to the produetion costs, as 
a further and final check. 

Q. Could I see that work sheet? 

A. (Producing papers) This is a summary of nuin- 
erous other computatious that have been made and 
figures extracted from them. 

(). Except for the three separate studies that you 
have now given me, the worksheets for the four plant 
study and the ten plant study, on the basis of name- 
plate rating and produetion costs, which you have last 
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given me, those are the three detailed studies that you 
made in support of your opinion as to value. 

A. That ts a summary of the studies, yes. 

Q. And the background information which vou used, 
in arriving at the numbers shown by these various de- 
tailed studies, among other things, ineluded this FPC 
Bulletin No. $157, which you gave me on Thursday ? 

A. Yes, and there is another thing which T did not 
have, so the record will be clear, on the study of these 
10 projects, in the work sheets, [ have that designated 
in the form of two columns, the first column shows 
the cost, the second column shows the cost per kilo- 
watt hour, nameplate capacity, and the next is the re- 
production cost new, and in arriving at the reprodue- 
tion cost new, we took the costs other than — we broke 
it down into reservoirs, dans, and waterways; equip- 
ment, reads, railroads, and bridges, and we applied 
a trend factor to that, known as the Handy Whitman 
Index, to arrive at an estimate reproduction cost new, 
which is the second colunm of figures tabulated on 
those work shects. 

So I used, in addition to the FPC, T used the Handy- 
Whitman imdex of cost trend. 

(). Which you used to bring forward from the time of 
plant construction the costs of reproduction of all of 
the parts of the plant except for land and land rights? 

A. hat tS connect, 

@. And in then making your comparisons, you 
used these trended costs, as I understand it, in arriving 
first at a total plant cost as of today? 


A. Yes. 

Q. And then you used that figure as you went 
forward and made the comparisons that you used to 
arrive at your valuation for the PUD’s property ? 

A. That is correct. 

Q. Now, the figures that you got, staying for the 
moment with the four upstream plants, for land and 
land rights came out of this bulletin that you handed 
me Thursday, which is FPC Document No. 8-157? 

m. What ts correct. 

Q. Do you have an extra copy of this, or should I 
return yours to you? 

A. I have copies of the pertinent information out 
Of it. 

Q. All right, what ean you tell us about where the 
information which you took out of this bulletin comes 
from ? 

A. The information that is required to be filed with 
the Federal Power Commission by permit holders. 

Q. Well, do you understand that the Federal Power 
Commission requires reports from liecnsees and that 
in those reports are contained the information which 
the FPC then puts in printed form in this booklet ? 

A. That is my understanding, yes. 

Q. You have used, in your four upstream plants, 
for purposes of your first study two federal plants? 

A. That is correct. 

Q. Albani Falls and Hungry Horse? 

A. Yes, sir. 
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Q. Is it your understanding that the proprietor of 
the federal plants, that is, the Corps of Engineers, in 
the case of Alba Falls, and the Bureau of Reclama- 
tion, in the case of Hungry Horse, has to furnish 
these forms to the Federal Power Commission which 
are required of Hcensees who are private proprietors ? 

A. Ido not know what the requirements are; I know 
that the information is supplied, and it represents 
an allocation of the total cost of the project to the 
power portion of it. 

Q. Well, now, would vou give me a little more detail 
on that? Is it your understanding that the Corps of 
Engineers in its office makes some allocation of the 
different construetion costs and land costs than are 
involved in its project to power and then furnishes 
that to the FPC? 

A. I do not know who or which of the public agen- 
cies makes the allocation. I know that the figures re- 
ported in the FPC bulletin represent an allocation of 
the costs where they are for multiple use purposes. 
Some may be for flood control or for some other fae- 
tor. I don’t work for the federal government and I 
don’t know enough about it to know who makes those 
allocations. I accepted the allocations for comparison 
purposes bases as shown in the EPC reports. 

@. For our purposes, some government employee 
just looks at the over-all cost figures of one of these 
federal projects, makes an allocation in terms of per- 
centages of use involved, so to speak, that is, power 
or storage, and then there is printed in this FPC 
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bulletin that allocated portion of the total cost which, 
in the judgment of some government employee, re- 
presents the power production phases of the plant? 

A. I think you are making a considerably broader 
assumption than I have. I am assuming that these 
allocations are made in good faith by a competent 
engineer and accepted by responsible government 
agencies. I am not taking the assumption it was made 
on an offhand assumption by sone uniformed elerk, 
sir. 

Q. You don’t know, sir, who makes the assumptions, 
do you? 

A. No, I do not. 

Q. Your assumption — 

A. But I haven’t assumed it is an uninformed clerk, 


Q. Well, I don’t believe I took the unintormed clerk ; 
I said some government employee, I think. 

In any event, an allocation is made somewhere in 
government, if we have a project that is both storage 
and electric-generating facilities, as to what part of 
the cost is reflected by that part of the plant that 
produces electricity and what part of the over-all cost 
is reflected by that part of a plant that was con- 
structed to store water, and it is those allocated costs 
which are printed up then in this FPC bulletin? 

A. Yes. 

Q. Do you know whether somebody in the FPC 
further studies the figures submitted, let’s say, by the 
Corps of Engineers and arrives at any conclusion as 
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to whether the Corps of Engineers’ alloeations for these 
purposes are correet ones? 

A. I would assunie that if the FPC uses these figures 
and reports them in this bulletin, that there must be 
some reasonable assumption of the validity of them. I 
wouldn’t make the assumption that they are unreason- 
able or capricious merely because I don’t know who 
they are made by. 

Q. I didn’t ask you if they were unreasonable or 
capricious, I just asked if the FPC further goes over 
the figures submitted by the Corps of Engineers, for 
example, and makes a further allocation based on its 
expericnce as to what part of the costs should be 
charged to power and what part should be charged to 
storage of water? 

A. I have no personal knowledge of the internal 
operations of the FPC. I ean’t answer the question. 

Q. Is it fair to say that you don’t know how exaetly 
the allocation between the power faeility of a govern- 
ment project and the water storage facility is made? 

A. It is entirely correct. 

Q. And you really don’t know whether it is an engin- 
ecr that makes it or some aceounting clerk, do you, 
sir? 

A. JT have no idea. 

Q. But it, nevertheless, was these figures, which are 
broken down into lands and land rights, reservoirs, 
dams, waterways, and so forth, in this bulletin that 
you use in arriving at your opinion as to the value 
of the lands owned by the PUD at Z Canyon? 


47 


A. That is one of the factors I considered, yes. 

Q. Is it your understanding that in this bulletin. 
staying for the moment with these four upstream pro- 
jects where the F PC, using information reported by 
the proprietor of some federal project, put the amount 
under land and land rights, that the dollars shown in 
this bulletin for a partieular project are placed there 
in accordance with the FPC Uniform System of Ac- 
counts ? 

BY OS. 

Q. So that anything which is authorized by the 
regulations of the FPC to be placed under Account 
330, which is land and land rights, is going to appear 
in these figures reported for these various projects? 

Ee lit 1s correct, 

Q. Do you know what the FPC provides in its 
standard system of accounts as to what kinds of items 
are to be included by a project proprietor in Jand and 
land rights? 

A. I couldn’t quote the exact, but in general terms, 
yes. It is the total cost of acquisition, including reloca- 
tion of highways, relocation of roads, and other factors 
going into the land and land rights cost. 

Q. Well, would vou just tell ine, as best you under- 
stand it, what the FPC requires be included in this 
land and land rights account that you have used ? 

A. The actual price paid for the land, the survey 
costs, the clearing cost, the relocation costs. 

Q. Do vou know of any other items which are re- 
quired by FPC regulations to be put in that account 
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besides the ones you have just named ? 

A. Well, there are many sub-categories under that. 
It is a pretty broad definition. 

Q. Well, starting with clearing cost for the moment, 
do you regard clearing cost of lands used on some of 
these upstream projects as an appropriate item to be 
inehided in land and land rights for purposes of valu- 
ing the land and land rights owned by the PUD? 

A. Yes, and it is one of the reasons I made the dis- 
eount factor which I mentioned in direct testimony; 
that these comparative studies I have made on up- 
stream projects show the cost of the land and land 
rights in their present condition, which, obviously, 
could not be used as a direct measure of value of the 
subject property in its present condition. That is the 
reason I have made these additional allowances. 

Q. Is there an allowance in your $100,000 judgment 
figure for clearing costs in the lands acquired by this 
purchaser ? 

A. Some of the clearing costs are included in ine 
Harza estimates, is my understanding. 

Mr. Uenseri: Could the witness be shown Exhibit 
130-A, I believe it is? 

(Exhibit handed to witness) 

@. Did you study that Harza estimate in making 
the calculations you have made in this case, Mr. 
Vaughan ? 

A. IT studied the original preliminary estimates. I 
did not see the final form, because it was just ¢com- 
pleted after I came into Spokane. 
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Q. Do you know where in Exhibit 130-A is con- 
tained clearing costs? 

A. I think in the reservoir, dam, and waterway, 
there was some of the work in that area. 

Q. I think I can help you. Item No. .11, whieh is in 
the schedule of costs shown in that document — do 
you find it? 
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A. *‘Reservoir Clearing,’’ ves, in Figure 11, shown 


” in the amount 


as Item No. .1], ‘Reservoir Clearing, 
of $40,000. 

Is that the figure you are referring to? 

Q. Right. Well, now, clearing costs are in the cost 
of construction of the plant, which, as I understand it, 
is a different figure from laud and land rights. 

Are you telling me that you, nevertheless, included 
clearing costs in your $100,000 judgment figure ? 

mo No. sit, 1 did not. 

Q. So that no clearing costs are in your $100,000 
judgment figure ? 

A. Not in the $100,000; no, sir. 

Q. But clearing costs are in the land and land rights 
costs which you used from these upstream projects 
to caleulate the value of land and land rights owned 
by the PUD? 

A. As my work sheets will show on the comparisou 
I made, the cost of land and land rights is roughly 
one cent per kilowatt-hour, 1.11, if I remember cor- 
rectly, per kilowatt-hour. In valuing these, I have re- 
duced that to 25 mills, or one-fourth of that amount, 
beeause, as I have stated, the direct comparison taken 
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from the FPC reports result in a justified or com- 
parative evaluation, assuming all clearing had been 
done, or relocation had been doue, the project had been 
erected at the estimated cost, then the comparative 
cost would be in the neighborhood of $34,000,000 whieh 
T have reduced to my figure of $8,700,000 to make al- 
lowance for these factors you have just been asking 
me about. 

Q. Well, we will come, of course, to your exact ¢al- 
culation during this cross-examination, but I am try- 
ing to find out what you understand to have been in- 
cluded in these land and land mghts figures that you 
used as a comparison to arrive at land and land 
rights value for the PUD property? 

A. Well, I am certain that any relocation work was 
included in it as a major element of cost, which is one 
of the factors that influences inv judgment as to the 
value of this property, because the relocation costs 
would be quite low, if any, in this project. 

@. Well, now, let’s assume for purposes of diseus- 
sion that in one of these upstreain projects relocation 
costs constituted the major part of the land and land 
nights account; that is, relocating property owned by 
others; would it, nevertheless, be appropriate, in your 
judgment, to use that land and land rights account in 
valuing the PUD’s Z Canyon property ? 

A. Certainly, I think the purchaser who had an 
option of buying two properties who was making a 
comparison would pay more for a property that did 
not require extensive relocation than he would pay 
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for one that did require extensive relocation. I think 
that increases the desirability of the Z Canyon site, 
because in comparison to Noxon, for instance, there 
is much less relocation required. 

Q. So what vou are saying is he will pay as much 
more for the Z Canyon site as it would have cost to 
relocate the kinds of properties that were relocated on 
these upstream projects ? 

A. I don’t think you would use it as a mathematical 
comparison; I think it is one of the factors he would 
certainly consider. 

Q. Did you notiee that in the land and land rights 
aecount, in the figures, which, therefore, are involved 
in these land and land rights, the dollar fignres in 
this FPC bulletin, did you notiee that there are con- 
demnation procedures, ineluding court and counsel 
fees, and costs? 

A. I suppose there would be, there normally is. 

Q. Do you feel it is appropriate to use, as a measure 
of land value, what some other land value was paid 
in the way of court costs and attorney’s fees in con- 
demnation proceedings in aequiring those other prop- 
erties ? 

A. Apparently I have not yet made it elear that my 
basis of comparison was not on the basis of an aere 
land value, what they paid for an acre of land, or a 
unit of land clearing, or relocation costs, this com- 
parison is the ultimate reason for making an invest- 
ment, the criterion being the cost of the production of 
a unit of clectrical energy, and the sum total of the 
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cost, necessary to do it, plus the eeonomie feasibility 
of the project. 

The analysis I have made is the total cost of the 
project compared to the, for a unit of an identical 
plant, and in the upstream projects, I have taken the 
total investment m everything other than the con- 
struction components. What I am appraising here is 
the value of this dam site, which consists of all aspects 
other than the right to build this project, to justify the 
investment, and the measure of value would be what 
would be the total investment per unit of output. 

The cheaper that any investor can build — if the 
City has two sites, a choice, anybody would pay more 
to get a land site where his construction costs would 
be less than he would to get equivalent land site where 
his construetion costs would be higher, so that this 
comparison I have made is what, at the upstream pro- 
jects he would have to invest in order to create an 
econonne unit, measured in terms of kilowatt hours. 

@. You used those amounts, the amounts paid by 
the upstream proprietor, to create this economic unit, 
to value these raw lands that we are considering here, 
as owned by the PUD. 

A. As a starting point, yes. 

* * a0 

Q. Now, Mr. Vaughan, I would like to get to the 
conclusions which you made, which ultimately pro- 
duced this appraisal of $8,700,000 as the valuation, and 
before I continue on this, perhaps I showd say this 
to the Court. 
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We are in the position here of having objected to the 
method that this witness used in arriving at his figure, 
we objected to this figure on the theory that the method 
was not an appropriate one to be used for several 
legal reasous which were stated. 

I do not want to waive that objection by myself, 
putting ito the record on cross examination much 
of the information which he used, beeause I ean see 
that it is entirely possible that in some appellate pro- 
ceeding, we will be charged that we produced the very 
evidence which we say should not have been produeed. 

I have in mind the Adams case where that very 
thing happened to counsel. He objected to the initial 
opinion, and then on cross-examination, got into the 
market value analysis made by the appraiser, and then 
on appeal, when he ecomplaincd about the fact that the 
market value was considered by the man, read in the 
opinion that he, himself, had listed the evidence. 

So I would ask, your Honor, that our entire cross- 
examination of Mr. Vaughan be subject to our right 
to move to strike the opinion which he has heretofore 
given, not withstanding the fact that we may ourselves 
elicit some bases on the cross-examination which we 
will urge were inadmissible and an improper basis. 

I hope vour Honor sees the dilemina that the cross- 
examination puts us in for these reasons. For example, 
if IT can use an illustration — 

The Covrtr: Let us hear from Mr. Ennis. 

Mr. Ennis: It seems to me that that is a problem 
counsel must face. He has proceeded to date to make 
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no motion to strike this witness’ testimony. 

The Court: Counsel, he made an objection at the 
time the testimony was given, and all the testimony 
went in over his continuing objeetion, so I don’t think 
he has waived anything up to this date by not making 
a motion to strike. 

Mr. Ennis: If counsel wants to proeeed with his 
eross-examination of the witness in any way that he 
sees fit, of course, that is his right. I think his request 
to proeeed with cross-examination under eertain con- 
ditions that he won’t be hound by anything he might 
open up or that he might ehHeit or bring out by his 
eross-examination is new to me. 

The Court: Well, counsel, if I erred in letting this 
man testify, I don’t think you can profit by it if 
counsel cross-examined him on a subjeet that was im- 
properly admitted. 

Mr. Ennis: I wasn’t thinking so mueh of profiting 
by it as I am the fact that if he opens up subjeets and 
elicits testimony, eertainly it ean be considered, I 
assume, by the Court on any future rulings it might 
make. 
not have it considered. I am not quite sure just what 

T don’t know just what he wants to elicit and then 
his objection is or what he wants to do. 

Mr. HeE.seiu: Well, I will be glad — 

The Court: I think your bible is the Adams ease, 
and that shows what it is. 

Mr. Hewseui: I ean give counsel a speeifie illustra- 
tion of the kind of thing that we have in mind, your 
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Honor, if that would be of any assistance, but it is 
quite clear, I think, what our problem is. 

We don’t want to elicit appraisal theories and hear- 
say information which we say is inadmissible and 
should not be considered by the man and then be pre- 
cluded from arguing that he should not have been 
permitted to express his opinion based on these kinds 
of hearsay figures on the ground that we ourselves 
elicited them. That is the basie problem that we have 
in one respect. 

No. 2, we have some comparisons he has made with 
other projects. We have urged before that we think 
that that method is an improper method of arriving 
at an opinion as to value as to these raw lands. If we 
go ahead and elicit the figures and all of the facts with 
reference to the other projects, it might well be con- 
tended that by ourselves putting in the record these 
figures, we have waived our right to the objection 
that the method used was improper. 

That is the kind of problem that confronts us, and 
that is why we ask that our cross-examination be un- 
dertaken with the reservation of a right to move to 
strike the witness’ opinions earlier given based on 
the kinds of information whieh may be elicited on 
cross-examination which show the bases for his opimion 
and which we beheve, when the cross-examination ts 
completed, will demonstrate to the Conrt that the 
witness did not use a proper basis for arriving at 
those opinions. 


T think that is as close as I can come to deseribing 
what troubles me as [ launch into this cross-examina- 
tion. 

Mr. Ewnts: It might be true strictly applicable to 
what was developed as far as the witness said on direct 
examination, but what situation with reference to new 
things that he might develop as a result of eross- 
examination — 

The Count: I think anything new has to be pertinent 
to the direct, but the testimony of this witness has 
covered such a wide range, that I can’t see that any- 
thing he might bring up would not be connected with 
the direct. 

Mr. Helsell, let us now take our recess and you 
might give counsel the example to which you make 
reference, and then we might arrive at a different 
procedure in connection with the matter. 

I think if you intend to bring up new matter and 
lanneh into different cross-examination, it just seems 
to me as though you would be plowing the ground 
over again. 

Recess for 10 minutes. 

(Short recess ) 

Mr. HEusEuti: I might say I explained to Mr. Ennis 
during the recess a couple of illustrations of what con- 
cerned us, vour Honor. I am not sure that they operated 
to persuade hin that we should be entitled to proceed 
subject to a motion to strike, but I certainly have at- 
tempted to let him know what is the trouble, that is, the 
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kind of things that we may develop by eross-examina- 
tion. 

Mr. Ennis: Well, I suppose they can make a motion 
to strike whenever they want to, and if I understand the 
situation correctly, counsel wants to proceed with his 
eross-examination and at a subsequent time be in a 
position to say that the PUD couldn’t take advantage 
of anything in support of this witness’ opinion that 
might have been developed on cross-examination be- 
cause he is doing so under some sort of a reservation, 
and I just don’t think that you ean proceed on cross- 
examination on that sort of basis. 

The Court: I don’t think you need to argue this 
extensively, counsel. Apparently, vou two gentlemen 
don’t see eye to eye on the subject; is that right? 

Mr. Hevsetu: That is correct. 

Mr. Ennis: It seems to me we should proceed just on 
the rules of evidence and eross-examination as we 
have before and as they exist. 

The Court: Counsel, I think we will just be wasting 
time, beeause I think the motion to strike would be 
well taken if made again. 

I cannot adopt the foundations upon whieh this 
witness bases his testimony and conelusions of value. 
I think that it is entirely incorrect and inyproper and 
not in aecordance with my ruling made in March. 

Now, the valuation has to be based upon fair market 
value, what a willing buyer would pay to a willing 
seller. He hasn’t based his opinion on that, and so if 
eounsel wants to make his motion to strike, I will 
entertain it now. 
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Direct Examination of the Witness, Neville C. Courtney, 
except with reference to his qualifications, and Pertinent 
Portions of his Cross Examination. 


Direct EXAMINATION 
* * ae 

Q. Now, coming to the present case, what has been 
your connection with this case ? 

A. My connection has been as an appraiser or a wit- 
ness to fix the fai’ market value of the property ap- 
ptaised as a unit. 

Q. The property appraised as a unit? 

A. Yes. 

Q. What lands, did you understand were to be ap- 
praised, and I call your attention to an exlnhit on the 
board there. 

A. The lands shown in green, running from just below 
Z Canyon over here, to Box Canyon (indicating). 

T appraised that, at the meht, with the right to 
overflow and perpetually back up the water over that 
shoreland, and I also considered this red distance (in- 
dicating) this reach of the river extending from below 
Boundary Dam up, and it laps over the other rights so 
to speak, up to about mght here, Lime Creek and those 
lands ave in fee simple. 

Q. What do you understand those lands to be? 

A. They are below the normal high water line of the 
Pend Oreille River. 

Q. What ownership do you understand that the 
PUD has in those lands? 
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A. I assume that you—that they had the complete 
ownership of the land, that Pend Oreille had. 

Q. That is your understanding? 

A. Yes, and also that there were 81 acres in here, 
out of 191, which was in my appraisal. 

Q. That is the part to be taken consists of 81 acres? 

Eon Yes, 

Q. Out of a tract belonging to the PUD? 

A. Yes, which is this blue part over here (indicat- 
ing). 

Q. What did vou do in preparation, in connection 
with the making of this appraisal ? 

A. Well, the first thing [ did was to visit the site to 
see what in mv judgment of the land it had the high- 
est and best use for, that it could be used for, and I 
knew what it would be when [ got there, just from 
general knowledge, but I was very much impressed 
with the Canyon, and particularly I was impressed 
with the verv narrow Canyon that would permit an 
arched dam to be built from the left to the right bank 
for relatively low cost, and in any development, for 
any hydro-electric purposes, could be bmilt there very 
reasonably, 

Q. What else if any inspection did you make of the 
area ? 

A. I found out that a subsurface investigation had 
heen made, that Mr. Cooper had put a shaft down on 
the right bank, which is the Hast, and then he put a 
horizontal tunnel under the river to where he could 
get under there and have a good look at the rock, and 
that he drilled up from the top of that tunnel to see 
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how porous that hmestone was, and all of the informa- 
tion that I have received and learned about, and the 
drawing of his that I examined, it is exceptionally 
good. 

I don’t know that I have ever seen any limestone 
any better than that, and I have had quite a lot of ex- 
perience. The dam in New Jersey that I spoke about 
had very cavernous conditions which required an 
enormous expense in money to retain that water in 
the pool. 

1 visited the Boundary site, and I went into the tur- 
bine hall, where the excavation was going on, and I 
visited many different parts of that. 

Q. Why did you go there? 

A. I wanted to see whether the conditions there 
checked with what I had generally learned a_httle 
later on about that particular site, and [ was amazed 
at the conditions that they had. 

I only saw two places at the time when I was there 
when they had any real shoring at all. The rock was 
just about as perfect as any you could get. 

Q. Then did vou visit any other parts of the area? 

A. Yes, I visited, drove down through there, went 
down on the Z Canyon site as far as we could get 
down, to where I could get a good view of it. 

Q. Any other area along the river? 

A. Do you mean other plants ? 

Q. Yes. 

A. Oh, ves, I made it a pomt to visit Cabinet Gorge, 
Noxon Rapids. I was somewhat familiar with Cabinet 
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Gorge. I had noticed their model made in Wooster, 
Massachusetts before they started their project where 
they had the model, to go mto all the hydroelectric 
features of that particular plant. 

I had a personal interest in it because I was now 
uble to see the site. 

As far as Noxon was concerned, I was generally 
famihar with that. IT also visited Albeni Falls the 
Army Corps project at Newport. 

Q. How about Box Canyon? 

A. I visited Box Canyon also. I visited that site, 
uid I was interested in it, because I had read about 
hat in the American Society of Civil Engineers pub- 
jeation, all about the difficulty they had there in hav- 
ng an areh across there, from one side of the river to 
che other so that they could build this dam on the 
arch. 

Q. On a sand foundation, in other words? 

A. Yes, that is right, over a sand foundation. 

Q. What if any studies did you make regarding the 
‘iver systei ? 

A. Well, | made studies, and I secured the original 
Army Engineers report which was inade—the 308 
eport, Which was made in 1948, and I secured the 
‘eview report of the origimal report, which was made 
n June, 1958. 

Q. What was your reason for doing that ? 

A. I wanted to be familiar with the entire power 
und energy picture in the whole of the northwest, and 
[ also studied the Bonneville Power Bulletins I had 
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occasion to study some of the PUD power Bulletins, L 
studied the prospectus of the Boundary project, which 
is the project of Seattle. 

Q. What did you learn from the Army report which 
was of value or of interest to vou? 

A. The two Army reports were quite complete. OF 
course they are a little bit out of date now, and they 
are authorizing another report to be made up, just as 
a continuation of these two, but it gave me a good 
picture of the whole set up, and I might say that I 
had all of the Bonneville and federal major and mimor 
publications put out by the different agencies in the 
area. 

Q. Why did you examine all of these publications? 

A. What? I didn’t understand you. 

Q. Why did you examine all of these pubheations 
that you talk about? 

A. Well, I wanted to learn all T could about the 
whole power setup in this area, and I wanted to find 
out whether there was a tremendous demand for 
power, or whether the power was not so mich in de- 
mand, and that is what L was looking for particularly. 
I did this after I visited the site, because of the po- 
tentiality of the site. It was tremendous, m1 my judg- 
ment. 

Q. Now, you speak about “the site.” What favor- 
able factors did you find im your investigation about 
that site, in connection with its highest and best use? 

Mr. Wuite: I object to that, vour Honor, unless it 
is pinpointed a little more than that. I assume he is 
talking about physical factors. 
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Mr. Dut: Yes. 

Mr. Waite: We have no objection, if that is what 
he is talking about. 

By Alr. Dm: 

Q. Do vou understand the question ? 

A. Yes. The physical factors, as I mentioned before 
were the excellent foundation condition, the very nar- 
row canyon impressed me greatly, the fact that you 
could build such a large dam and get over 250 feet of 
head, it Was amazing. 

Usually we don’t see these things in the east. We 
lon’t see them quite that big. We don’t see the sites 
that you have here in the State of Washington. 

Q. What else? 

A. Well, there was no question but what, in my 
nind the most valuable use that that place could be 
put to was a hydro electric dam, there was no ques- 
ion about that in my mind. 

Q. Well, what were some of the advantages that you 
hought there were in connection with a project at 
chat place ? 

A. Do vou mean the power? 

Q. The project that was bmilt there. What would 
ye the value of building a project there, on that un- 
leveloped site? 

A. The facet that von could get the power out of 
hat particular site at a verv low cost. 

Q. Yes, but in addition— 

My. Wutre: I object to that, your Honor, and move 
hat the answer be stricken as far as it went. 
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I take it that Mr. Dill is withdrawing the question 
in any event. 

Mr. Ditt: Well, there are some other advantages in 
a site of this kind, and I think he can tell what they 
are. 

The Court: Yes, there is no question pending how- 
ever. 

Q. (By Mr. Diti:) What otheradvantages ang 
there besides those that you have mentioned, for a 
project at the Z Canyon site. You have mentioned the 
canyon and those things, but were there any other 
advantages ? 

A. Well, it would have the ability to take some 
peaking on the power, vou are able to peak with the 
storage that vou have available. [ have discussed the 
important physical features. 

Q. Well, any other features, not physical? 

A. Well, it has the ability to produce power very 
cheaply. 

Mr. Wate: I object to that, vour Honor, and I 
move it be stricken. This witness has not shown any 
qualifications in support of such an opinion. 

The Courr: IT will sustain the objection. He has not 
shown any foundation or knowledge in that partienlar 
subject. 

Mr. Dini: Well, I don’t remember now what my 
question was. 

(Question read) 

Q. (By Mr. Ditt:) There are other advantages in 
a dam site more than a narrow canyon. 
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The Court: He just said that you could make power 
cheaper there. 

Mr. Ditt: Yes, that is right, the answer was not 
responsive. 

The Court: The answer will be stricken. 

By Myr. DIL: 

Q. I am asking you about the other advantages. 

A. Oh, I beg your pardon. 

Q. The other broad features of the project. 

Mr. Waite: I object to this, your Honor, I think he 
has to have a more specific question. 

The Court: All right, lead him. 

iby Mar DILL: 

Q. Were there any advantages in the matter of the 
necessary costs of railroad relocations ? 

A. Well, the thing that tnpressed me greatly was 
that there were no railroads to be relocated. There 
were no highways to be relocated, there were no 
bridges to be raised or built or reconstructed. 

There was very little improved property that I 
could see in the reservoir. 

The site is very close to the main transmission Jine 
that is gomg to be built from Canada down to Spo- 
kane, and down into the general area, a very short 
distance from that. 

A railroad exists there within a reasonable distance, 
where they can bring in the materials. 

Praetically, in this hydro development, is in one 
parcel, and the time for construction would be rela- 
tively short. 
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There is a large amonnt of upstream storage in 
Pend Oreille Lake, Flathead Lake, in Albem Falls 
Lake—I think that is the Pend Oreille—there is 
an enormous storage im there that will be helpful in 
sustaining this flow in a fairly reasonable manner, 
and those factors all came into my mind and im- 
pressed me greatly. 

Mr. Ditu: | believe it is time for recess your Honor. 

Mr. Wurte: Your Honor, before we recess, if he is 
going to express a dollar opiion as to value, we 
would appreciate having it at this time so that we 
could Jook at it; if there is an analysis or anything 
else which meght be m back of the figures, so that we 
ean follow the testimony and perhaps expedite the 
proceedings, so we will know what this is all about. 

We haven’t had the benefit of anything so far, no 
report, if this witness has rendered to the district a 
report. Maybe we are not entitled to it, but we cer- 
tainly would lke to move the trial along. We have 
gotten nothing so far. 

Mr. Ditt: I don’t know of any report, your Honor, 
I haven’t had any. 1 don’t know what he may have 
done working by himself, but I haven’t seen any re- 
port. | haven’t known of any figures that would be of 
benefit to counsel. 

Mr. WHITE: It goes beyond a formal report, your 
Honor, to any statistical data, or arithmetic or mathe- 
matics which he went through, which would certainly 
be helpful to us, to move things along, if there are 
any such. 
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Mr. Dinu: Well, I may say, the approach this wit- 
ness is making, I don’t think there is any data of that 
kind, even in his working papers. I don’t know, I will 
investigate that, but I don't think there are. 

Mr. Wuirte: I wonder if we might at least know 
which of the three approaches this witness is using 
so we can at least bring to bear whatever information 
we have as to these approaches ? 

Mr. Ditt: Well, I think that is a matter we ean de- 
velop as we go forward. 

The Court: Yes, you may, counsel, but what I am 
going to do is speed this matter up. 

Mr. Diut: I realize that. 

The Court: If there is any possible way we can 
speed this matter up by vour giving any information 
to counsel, I would be dehghted to have you do that. 
You have only one more day on this case, you know. 

Myr, Diti: Well, [ don't know of anv data that we 
have that would be beneficial. [ have had none. And I 
don’t— 

The Court: Certainly, counsel knows what approach 
he is going to use in arriving at a value, don’t you? 

My. Drtt: Well, I think he is going to use an ap- 
proach of taking all of these facts into consideration 
and arriving at a valuation without any comparisons 
or any other figures of other dam sites or anything of 
that kind. That is my understanding of the witness’ 
approach in his testimony. 

The Court: All right. Well, if vou do have anything 
or know of anything, would you mind giving it to 
counsel ? 
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Mr. Ditt: Thank you. 
The Court: All mght, let’s recess. 
* * * 

By Mr. DILL: 

Q. Yesterday when we closed you were giving some 
of the favorable factors for this Z Canyon property, 
particularly the dam site being considered for power 
uses. Have you any other favorable comments ? 

A. Yes. 

Q. Would you state what they are? 

A. The undeveloped hydio-electric dam sites in the 
Pacific Northwest are scaree, and the demand for 
power is increasing. I know of no other site ike Z 
Canyon site. 

There are large fairly well regulated flows of the 
stream, there is an adequate supply, a reasonably ade- 
quate supply of water for large power development at 
Z Canyon. 

Mr. Waite: I move to strike the response of the 
witness. There were several aspects to it. The first one 
IT heard was one that certamly had no foundation be- 
hind it, the ability of this witness to express an opin- 
ion as to the market for power. 

The Court: Well, let’s read over the question and 
the answer. 

(Record read) 

The Court: And what was your motion, Mr. White? 

Mr. Waite: My motion, your Honor, as I heard the 
answer read back, is addressed particularly to the two 
elements of his response, any statement by him as to 


69 


the demand for power increasing in the Pacifie North- 
west, while he has shown no familiarity with the 
market for power here in the northwest whatsoever. 
He said he read several of the Bonneville bulletins, 
but I hardly think that that would form a basis for 
reaching any judgmeut as to the market for power in 
the northwest. 

Secondly, he says that this dam site is unique in the 
northwest. As far as I have been able to determine, 
the only other dam sites that he has looked at are Box 
Canyon and Cabinet Gorge and Noxon Rapids. 

The Court: No, he didn’t say it was unique, he said 
that he knew of no other hike it. 

Mr. Warr: Well, that is trne, but I think that the 
inference that he sought to leave was that it was 
unique. 

The Court: I recognize your objection, counsel, but 
I feel, however, that some of the things that you men- 
tion are perhaps matters about whieh I might take 
judicial notice; that there is an iicrease in popula- 
tion, and therefore an increase in the demand for 
power, that is something that appears in the news- 
paper practically every day, practically, and I think 
that the knowledge that the witness gains in that way, 
as well as his mspections, and investigation of mat- 
ters ave things that an expert can utihze in the ex- 
pression of opinion. 

T don’t think that he should say how much the in- 
creased demand was, but generally, I think he can an- 
swer. I will let it stand. 
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a Mr. DILL: 

Q. What do you understand by the term “Cash 
Market Value”? 

A. It is that amount of cash money which a pru- 
dent, well-informed, willing seller, not compelled to 
sell will accept from a prudent, well-informed, willing, 
purchaser, not compelled to buy, will pay. 

Mr. Wuirr: Your Honor, I object to this witness 
reading his testimony in giving an answer lke that, 
just reading a definition, [ think that is entirely im- 
proper, and we object. 

Mr. Ditu: I think he had a right to prepare Ins an- 
swer in the exact language im which he wanted it. 
This is rather a vital definition, and certainly if it is 
his own composition, | don’t think there is any ob- 
jection to him reading it so he gets it exactly as he 
wants it. 

The Court: Well, counsel, the testimony of the wit- 
ness 1s supposed to be his testimony, and if he is using 
notes to refresh his recollection, that is one thing, and 
he can do it without question, but if he has matters 
before him which he reads, that places his testimony 
ina different hght, and I don’t know whether it is his 
definition or not. 

Mr. Ditu: I will ask him, your Honor. 

By Mr. DILL: 

Q. Did you prepare this definition yourself? 

A. Yes, I did. 

Q. You wrote out the statement that you read, your- 
self? 


fA. Yes. 

Q. It is your definition ? 

A. Yes. 

Mr. Ditt: [ think he has a right to be suve that he 
gets the words in it that he wants, vonr Honor, T 
can't see any objection to that. | can’t see any objee- 
tion to his reading it. Otherwise, I can have him re- 
state it as best he can, but I think it is better this way, 
and saves time. 

The Court: I will let it stand. Is he going to read 
his testimony ? 

Mr, Diu: Not all of it, certainly, but certain things 
he may read. 

The Court: I think that is the objection that he is 
supposed to be testifving from his recollection, and 
his knowledge, but he will be pernntted, of course, to 
use notes to refresh lis recollection. 

Mi. Ditu: Well, for instance, the next question is 
concerning unfavorable factors. Of course, vour 
Honor, he can use his memory, but he has a right to 
refer to notes as to what those things are. 

The Court: Yes, he can refer to notes, but just to 
read his testimony, that is an entirely different thing. 

Mr. Ditt: Well, I will ask the question, but T feel 
he has a right to refer to this particular item. 

By Mr. DILu: 

Q. Are there any unfavorable factors that you con- 
sidered in appraising this PUD property? 

A. Did [ understand vou to say first as to the fa- 
vorable ones ? 
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Q. The first was the favorable, and now I want the 
wifavorable. Did you find any unfavorable factors? 

A. I certainly did. 

Q. What are they? 

A. Well, the owner, or a prospective purchaser, has 
no EPC license, that is one thing. 

You would have to acquire the State rights on the 
river necessary to build the dam at Z Canyon. You 
would have to get permission from the Federal Gov- 
ernment to use thetr land, which had been set aside 
for Power Plant purposes. You would have to get the 
right to overflow the remaming private properties, 

By investigation I have found that the mining com- 
panies, and from the evidence that I have heard here, 
the mining companies would not object to a low dam 
at Z Canyon, but they meht object to a high dam at 
Z Canyon. 

% * * 

Q. (By Myr. Ditu:) Did vou learn anything about 
the withdrawal of government lands ? 

A. Yes, I did. I learned that the government had 
made a provision or set up an order that they would 
withdraw those lands, provided the lands were used 
for waterpower purposes, as early as 1910. 

Q. Well, vou spoke vesterday about having exam- 
ined certain reports of the Army and, I think, some 
other reports. Did you examine any other reports than 
those you mentioned yesterday ? 

A. I examined the Harza report, and then I re- 
ceived some data from Mr. Stenson, of Beck Asso- 
ciates. 


Q. Well, did you make any investigation as to the 
marketability of power in this area? 

A. Yes. 

* * % 

Q. Well, Ma. Courtney, [ will ask von, have you 
made any investigation in the area as to the market- 
ability of power? 

A. Yes, I did. 

Q. Have vou talked with anybody in this matter? 

A. Yes, I have. 

Q. Who did you talk with ? 

A. Well, I talked to Mi. Stenson, who has been 
doing a lot of PUD financing, and found out that, for 
instance, the Wells project had just started recently 
to be built, and that any power that could be produced 
at a site like this could be very readily sold in this 
area—I just picked ont one illustration there—and 
these sites are constantly being constructed. 

Mr. Waite: Your Honor, we would move to strike 
any conversation that this witness may have had with 
Mr. Stenson. Anything that Mr. Stenson had to say, I 
assume, was said when he was on the witness stand. 
This isn’t proper. 


By Mr. Din: 
Q. Were you here and heard M1. Stenson testify ? 
A. Yes, oh ves, I was present. 
The Court: I will overrule the objection. 
Mr. Diti: Then the answer may stand, I take it. 
The Court: I think vou had better ask him again. 


By Mr. Diu: 

Q. I think you said that vou had talked with Mo.— 

A. With the Bond Firm, Ma. Stenson. 

Q. You had learned certain facts from them? 

A. Yes. 

Q. What did you conclude from the facts that you 
learned and from these men that you talked about, 
in connection with the marketability of power in the 
Pacific Northwest ? 

Mr. WHITE: Same objection. 

The Court: Objection is overruled. 

The Witness: Shall I answer? 

The Court: Yes. 

The Wrrxess: That it could be very readily mar- 
keted in the Pacific Northwest Area. 

By Mr. DILt: 

Q. Asa result of your investigation of these various 
faets that vou have referred to, did vou come to any 
conclusion as to the probability that the owner of this 
property, this dam site property, being able to de- 
velop it within the reasonably near future? 

A. There is no question about it. 

Mr. Wutre: I object to that, and ask that the an- 
swer be stricken, vour Honor, there is no basis for 
that. 

The Court: [ will sustain the objection. There are 
too many factors in that question, counsel. 

7 * * 

Q. From an engineering standpoint, then, in con-— 
nection with the question just read. 

(Question read) 
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By Mr. DILL: 

Q. What conclusion did you come to as an engineer? 

A. I didn’t hear the Jast part of the first question. 

(Question read) 

By Mr. DiLt: 

Q. What was your conclusion ? 

A. Well, it could be developed in the reasonably 
near future. 

By Mer. Din: 

Q. Now, vou told about making all of these studies 
and examining these reports, conferring with various 
people, examining the site, using vour genera] know]- 
edge and expenence. Have all of these things enabled 
you to make an appraisal of the cash market value of 
the Z Canyon power site in its undeveloped state, and 
the rights and properties being taken ? 

ie YS, 

Q. Did you come to any conclusion as to the adapta- 
bility of this dam site, the special adaptability value 
of this dam site? 

oY 6s, 

Mr. Wuirr: Your Honor, there is no foundation 
for any opimon by this witness for anv dollar figure 
which I gather is the reason for this preliminary 
question. 

Referring to the previous action by the Court in 
this ease when I had a Mr. Butler on the stand on 
direct examination, on page 94 of the transcript, I 
asked Mr. Butler practically that same question, Mr. 
Dill objected as to whether or not, based upon his in- 
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vestigation, qualifications and so forth, he had an 
opmion as to the value, and your Honor sustained an 
objection at page 94. 

I think we have the same situation here. 

Except, however, that at that point at least Mr. 
Butler said what approach value he was using, namely 
a comparable sales approach. This witness hasn’t even 
told us yet what approach he is going to use. 

Mr. Ditt: Well, on the highest and best use. 

Mr. Waite: As to the highest and best use, he has 
already testified as to that. 

Mr. Ditxi: T asked him whether, with all the studies 
and the work he had done, whether that enabled him 
to make an appraisal of this property. 

The Court: He ean answer that question. It is the 
next question that counsel objects to. 

Mr. Waite: He already answered the question coun- 
sel refers to. 

Mr. Dit: Yes, that was the question as to the spe- 
cial adaptability of the site. 

By Mr. DILL: 

Q. Now, is there any difference in appraising a dai | 
site, and properties of this kind in the State of Wash-- 
ington? Is there any difference in the method used in| 
appraising a dam site in the State of Washington as! 
compared with a dam site in other states where you. 
have had experienee ? 

Mr. Wuitr: That is an improper question, your* 
Honor, and objected to. We objected to that same! 
question in connection with the testimony of Mr, Ober-! 
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billig. What we are interested in here is the approach 
to the valuation, not what approaches were used in 
Arkansas or in New Jersey. 

The Court: The objection is overruled. 

Mr. DILL: Now, your Honor, I was just going to 
say that practically all the questious which I have 
geen asking and which | have been relying on, were 
found in almost the identical language in the tran- 
script of the record in U.S. Supreme Court, m_ this 
Grand Hydro case, where the evidence was placed be- 
fore the U.S. Supreme Court—it had been before the 
Oklahoma Supreme Court, and practically in all of 
hese questions that I have asked, I have framed on 
his order as being the method that we had right to 
ise for a witness to arrive at appraised value. 

The Covurr: I sustained vou on the last ruling, 
sounsel. 

Mr. Diti: I just wanted to remind the Court. Coun- 
sel says he doesn't know the method of approach. I 
think that by this time he conld see that it was the 
nethod of an expert witness, study all the facts, all 
he conditions and arriving at an appraisal value, that 
s the method I am using, it was the method that was 
ised on three evaluation experts. 

I have the complete transcript bere Cndicating) 
and actually I talked to Mr. Hudson and | have a 
etter from him. He handled this entire case and he 
avs that this is a complete examination of the wit- 
esses on Valuation used in the Grand Hydro case. It 
s wnusual, it is different, but m the light of the 
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Court’s ruhing, I know of no other approach that I 
could use which would be admissible in this situation, 
and that is why I have followed this method. I am 
just using the opinion of an expert witness without 
going into anything else. 

The Court: [ think you misunderstood me, I said 
that I sustained you and I would overrule the ob- 
jection. 

Mr. Ditt: I am sorry, your Honor, I misnnder- 
stood. I appreciate the information. 

By Mr. DIL: 

@. Did you appraise this dam site? 

A, IT didn’t answer the preceding question. 

@. You didn’t answer the preceding question ? 

A. No. 

(Question read) 

A. No, the method of appraisal is the same. 

By Mr. DILL: 

Q. Did you appraise this dam site as an undevel-. 
oped dam site on the Pend Oreille River? 

A. Yes, I did. 

@. I will ask von to state to the Court the cash: 
market value of the dam site with the other property: 
of the PUD which you have appraised ? 

Mr. WuitrE: Your Honor, 1 object on the grounds: 
previously stated. There is no foundation for the ex-- 
pression of any dollar value opinion by this witness.. 
Now, as 1 understand the statement of counsel, he has: 
not used any one of the approved methods of ap-- 
proach to this problem of valuation. Counsel says’ 
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hat he is trying to follow the Court’s ruling in the 
xrand Hydro case, but I think U.S. Supreme Court 
ook no view whatsoever m respect to the question of 
vhether or not that was a good, bad, or mdifferent 
nethod. 

Secondly, it appears from opmion of the Oklahoma 
Supreme Court that the method used there was an 
ntirely different method from that which is being 
ittempted here. There the method used was the steam 
omparison method. They set up a hypothetical dam v. 
_ hypothetical steam plant, and got the value of this 
ypothetical power, and then the witness, after exten- 
ive economic analysis made a comparison and testi- 
ied as to the fair market value, and I think that 
hows right in the opinion. 

Mr. Dit: Well, I might say that this ts the evi- 
ence, the transcript of the record that went up fron 
he State Supreme Court, and was approved there, the 
Yourt approved the action of the State Supreme 
Jourt, and it is on the basis of the theory that an ex- 
vert witness who investigates all these things is com- 
yetent to express an opinion as to the value of the 
yroperty. It 1s the only method that I have, it is the 
nly method that I think I can use in the light of the 
Jourt’s ruling, that there can be no computation of 
ll these various figures to arrive at a basis. I just 
on’t have anything left. This is a method that has 
een approved. 

Counsel has no evidence here to show that this is 
ot the testimony given, that it was shown to the 
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Cowt, and I can introduce it here in evidence if it is 
necessary. 

Mr. WuiIreE: I would appreciate it if counsel would 
point out any case in any Court where the court has 
approved this method of evaluation in which a wit- 
ness comes to any conclusion like this, in which he 
gives no background for his opimons other than the 
fact that he lives at the site, that it looks hke a good 
site to him, and that he talked to some people about it. 

Myr. WHITE: You will have to show the approaches 
he is using, Just as you objected to the testimony of 
Mr. Butler, and I can think of no occasions to cite on 
that which express it better than in Nichols, at page: 
168, Sections 18 and 42. We should not have to cross. 
examine this witness at our peril. I don’t think it 
needs any citation that an expert witness must es- 
tablish fully on direct examination the basis and his 
background in support of his opinion. It is not up to: 
the other side to develop that on cross examination. 

The Court: No, I feel that the testimony on qual- 
ifications should contain some information as to what 
he used as a yardstick. 

Mr. Ditt: T am willing to do that, but vesterday the: 
Court struck the testimony of the other witness who) 
proceeded to use a method of calculation, using figures, , 
rather than to just base it on his experience and his: 
judgment, so I found it was of no value in this ease, | 
and I suggested proceeding along this method as ap- 
proved by the U.S. Supreme Court. 

The Courr: That wasn’t in question in the Grand! 
Hydro case, was it? 
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Mr. Divi: This is the evidence that was presented. I 
didn’t read the proofs, your Honor. 

The Court: It wasn't questioned ? 

Mr. Ditt: Yes, they questioned the whole situation 
in the Supreme Court, this is the method which was 
used in arriving at the amount of money which the 
jury gave which the Supreme Court of the State of 
Oklahoma has approved, and U.S. Supreme Court 
affirmed. 

Again, if I start to mention the method of arriving 
at these matters, by figures, then I am in trouble, be- 
cause I am using a comparison method, but if that is 
allowable, I am willing to go ahead and ask him how, 
if he arrived at this particular appraisal value, but if 
[ go ahead and do it, and it is stricken, for that very 
reason, I had better stav away from it. That is my 
reasomng. 

Mr. WuirTe: On those four citations, in the Grand 
Hydro case—it is sometime since I have read them, 
mut | have a note here in my legal notes that there is 
10 mention or debate as to the theery of valuation 
ised, and it appears from a recitation of the facts in 
yne of the leading court cases, that it was sonie al- 
ernative approach, an approach which is not used by 
his witness. 

The Court: We will recess for ten minutes so that 
‘ounsel can confer. 

The Court: You may proceed. 

My. Dit: If the Court please, I have here the pho- 
ostat copy of the decision in the Grant River Dam 
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Authority vs. The Grand Hydro, 201 Pacific (2d), 225, 
which is the Ninth Circuit, and in speaking about this 
testimony that I have referred to and the kind of tes- 
timony, the Court said: 

“The testimony of the expert witnesses, as in- 
troduced, was therefore competent to prove the 
dam site value of the property and was m accord 
with our opimion on the former appeal to the same 
effect as the California case of Metropolitan 
Water District, wherem there is an extensive dis- 
cussion of many of the points involved.” 


Now, that referred to the kind of testimony—not the 
kind, but the actual testimony—that was used in the 


Grand Hydro case from which the appeal was taken. 

Well, I thought the question here was whether or 
not I was to be allowed to go ahead and ask this wit- 
ness for his value and then, if necessary, fix the basis 
of it afterward. 

The Court: [ think, in view of the objection, that 
we should have from him some evidence as to the 
basis of the valuation in advance of the figure, and 
also the theory on which he valued the property. 

Mr. Dint: Well, 1 want to call attention, before I 
do that, take up that question, in the case of Puget 
Sound Power & Light Company against the City of 
Puyallup, 51 Federal Reporter, 688, in which the same 
kind of testimony was used: 


“It would perhaps have been better for the par- 
ties, after qualifying their witnesses, to have 
merely asked the basie question: what is the mar- 
ket value of the property taken, and what is the 
depreciation of the market value of the property 
retained by depreciation of its severance from the 
property taken—” 


and that is the method I am trying to follow, 

“—oiving the witness full opportunity to explain 
the bases of their valuation. In such case, no 
donbt, the same question would come up on di- 
rect and cross-examination, for if it appeared, 
either on direct or eross-examination, that the 
witness has pursued a wholly unwarranted course 
in arriving at his estimate of value, it would be 
necessary to make correction thereof either by 
striking out his estimate of the market value or 
bv instructing the jurv to disregard that portion 
of the testimony.” 


So that I see it makes little difference whether [ ask 
him the basis of his valuation before or afterward. I 
vas trying to follow the method here suggested bv 
the Ninth Circuit, but if your Honor thinks that I 
should follow the other method, I am willing to do 
hat. 

The Court: One of the reasons was we did that with 
Vi. Vaughan here. Now, if there isn’t any objection 
ym counsel’s part, we can do it the other way. 

Myr. Ditt: Counsel objects to everything | want to 
lo, I suppose he objects to this. 

Mr. Wuite: I do. I’m sorry to be put in that po- 
sition, but actually— 

Q. (By Mi. Ditt) Well, I will ask you, then, what 
vas the basis of the valuation that you made? 

A. Well, I studied the Harza report, I found what 
he cost of the project would be—I found out, that is, 
vhat the installed capacity of the plant would be; 
[ found from Stenson’s testimony what the cost of 
he energy would be; then I took imto account all the 
‘favorable factors that I have enumerated and also all 
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of the unfavorable factors, and after doing all of this, 
T used my judgment as to the fair market value of 
this undeveloped dam site appraised as one unit. 

Q. Well, now, I will ask vou to state what that cash 
market value of the dam site, with the other proper- 
ties, 1s? 

Mr. Wauttu: Your [onor, we object on the same 
ground. He hasn’t furnished any vardstick, as your 
Honor put it, yet, and he hasn’t stated the theory on 
which he valued the property, the two ingredients 
which it has been stated are necessary in order to give 
an opinion, 

Our researeh indicates that the only jurisdictions, 
basically, in which a witness is permitted to give his 
opmion before he gives any basis, or irrespective of 
the basis and just merely gives his judgment, are in 
the jurisdictions where the comparable sales approach 
is uot pernutted. | think in Pennsyvivama, and one 
or two other states, where that is permitted. But cer- 
tainly here, he has got to state what the theory is and 
what yardstick he used. 

Mr. Dini: Well, he testified there were no compara- 
ble situations. He testified he used these figures as a 
basis on which he built his estimate of value, and if 
counsel in cross-examination wants to develop that, 
he can. But that was the basis on which he came to a 
conclusion of the valuation. No comparisons here, sim- 
ply takes the valuation, in hight of his experience, his 
knowledge, the facts he had learned in this area, and 
considering everything favorable and tnfavorable, he 
arrived at a valuation. And certainly— 
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Mr. Wuite: Just gives a figure, your Honor. He 
must have gotten it from somewhere and used some 
yardstick, and I don’t think it is the burden upon 
us to develop how he built it up. 

My. Ditt: But he told the yardstick that he used. 

The Court: Well, I didn’t hear it. He is converting 
all these things imto dollars. What does he use to 
measure the number of dollars with? 

Mr. Diiu: By his own judgment and experience. He 
has to rely— 

The Court: He has got to base it on something, 
doesn’t he? 

Mr. Drut: Yes, he based it on these figures, atter 
he had all of them before him. 

The Court: What is the yardstick? If vou are going 
to buy or sell a home, vou will look at another home 
and find out how much that sold for, don’t you ? 

Wir, Din: Me eant do that. 

The Court: He must have used something. 

My. Ditt: Well, he said he took all these various 
things that he learned from various reports and he 
learned the cost of this power, and then, knowing it 
could be sold in the area, he made an estimate from 
his experience as to what would be a fair valuation 
between a purchaser and a seller. 

The Court: Do vou know on what basis he made it? 

Mr. Ditt: Well, | thought that was the basis. 

The Court: Well, did he take the revenue from the 
power and take off the cost of producmeg it? 

Mr. DILL: No, no— 
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The Court: And make the calculations? 

Mr. Ditu: You get then into a situation where your 
Honor said we couldn’t follow. That is the ordinary 
method, I must say, vour Honor. 

The Court: For appraising raw land ? 

Mr. Dice: Well, for appraising property of this 
kind, which has a special value for its adaptability. 

T must say that it seems to me we are far from 
realistic by not being able to go into these figures as a 
buyer and a seller would, which your Honor has ruled 
we can’t do that, and so we have to rely on the expert 
witness having to learn what the facts were about this 
project, and without regard to other projects, know- 
ing the marketability situation, he can estimate. 

The Court: Why do vou do it without regard to 
other projects ? 

Mr. Ditt: Well, because it has been forbidden, we 
couldn't do that. 

The Court: Why? 

Mr. Ditt: The Court ruled vesterday, as I under- 
stood your Honor, that because he made comparisons 
with other projects, that the approach was wrong and 
couldn't be used. Lf 1 am wrong in that— 

The Court: No—well, other projects where raw 
land has been sold. 

Mr. Dit: Well, I don’t know of any. There isn’t 
any so far as we can learn, raw land with this kind of 
a situation. 

The Court: All right, [ didn’t intend to argue with 
vou, counsel. 
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Mr. Dit: No, I know, but I want to be clear. I 
didn’t understand your Honor’s ruling. [ understood 
that because he took the comparison with these other 
sites, the costs in these other cases, that it must be 
stricken. 

The Court: You asked him, as I recall, whether he 
had ever given value— 

Mr. DILu: Yes. 

The Courr: —of vaw land for power site purposes. 

Ma, Dit: Yes, I did ask him. Me said he did it in 
two or three cases. He did it in the Twin City case, he 
helped Justin prepare it in the Tennessee Valley case, 
Powelson case, he did it on an Arkansas case, he had 
worked out this sort of thing. He is not without ex- 
perience im that work. 

The Court: No, but he must have used some method, 
didn’t he? 

Mr. Ditt: Well, T suppose he did. 

The Court: Can’t he testify what method he used? 

Mr. DitL: He had comparative properties there, but 
here there are none, and, of course, it seems to me 
there must be some way that an expert witness can 
give a valuation, and there are no comparative sites, 
Yesterday it was pointed out that the sites that were 
used were not comparable in any way, a lot of things 
in them, and this is a unique site, it is a different site, 
and it seems to me he must rely on his experience as 
an expert witness to fix what in his judgment, after 
considering all the favorable and the unfavorahle— 
and I must say he was certainly frank in having con- 
sidered all the unfavorable things—he has a right to 
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give an estimate. And if counsel on cross-examination 
shows that his method was improper, why, of course, 
the Court would strike the testimony. 

I don’t know how—lI can go ahead, but you ean’t 
compare it with others, because there is no other 
where we have a similar kind of property to be val- 
ued, raw Jand value. 

This thing is unique. You can go all over the coun- 
try. IT suppose Hells Canyon is about the only place 
where you could get anything like this, and investiga- 
tion down there was the State of Idaho and 90 per 
eent of it was government, there was no purchase 
from a private owner or anything of the sort, and 
the liberality which the courts have shown m_ thei 
efforts to be fat, in their efforts te arrive at fair 
treatment of an owner, have grown more liberal as 
the years have gone by. 

These cases cited here, this method used in the 
Ifvdro case is completely without any basis, simply 
that he studied all these things. If your Honor will 
permit, | would hke to read some of the questions and 
answers so that you may see what this testimony ts. 

The Court: I don’t think you need to, counsel. 

Mr. Ditt: Well, it seems to me, when this method 
has been allowed and approved, your Honor will not 
be m error to follow a similar method which was ap- 
proved both im the Oklahoma State Supreme Court, as 
I read here, and was approved then by the United 
States Supreme Court; that is, the value arrived at 
was approved, they didn’t discuss the particular 
method. 
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My co-counsel suggests it is a matter of discretion 
with the Court. It is not an abuse of discretion to al- 
low it to be considered, give it whatever weight may 
be felt proper to give it, but— 

The Court: Can this man testify as to what meth- 
ods he used to value the property im these other cases ? 

Mr. Dit: Yes, I think he can. I will ask him what 
methods he used m other eases. 

Q. What method did vou use, for mstanee, m the 
Twin City case, where you were a witness, to value the 
raw land, the raw, undeveloped dam site? 

A. Well, one approach—in that particular case? 

Q. Yes, m that particular case. 

A. It was worked out on the basis of capitahzation 
of earnings, one method. Another method was com- 
parative sites, which was something along what AL. 
Vaughan—which was along the general lne that My. 
Vaughan had, and the general experience of the com- 
bined men that served on that, on those three en- 
gineers who were emploved by Twin City. 

Now, any one of those factors wasn’t the whole 
factor. The judgment factor was the big factor. 

Q. Judgment factor of whom? 

A. The judgment factor of each one, cach witness. 

Q. Expert witnesses ? 

A. Yes, that’s right. 

Q. Yes. 

A. The judgment factor of how vou arrive at the 
final answer can’t be worked out by multiplying some- 
thing by something and dividing by “Y” and come up 
with an answer. You have to go to the experience of 
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the man that is working on the job. 

The other methods that I mentioned were simply 
methods that were used to help check the proposition. 

Q. Well, then you say vou assisted Mav. Justin in 
the Grand Hydro ease, and how did he arrive there 
at lis judgment ? 

A. Well, judgement was a big factor, very big factor, 
in that case, but there were some figures made up on 
capitalization. 

Q. On eapitalization, but were they used as eon- 
trolling in any way? 

A. Oh, no, No, they weren’t controlling. 

Q. And as to his testimony, do you know whether 
he set forth at any time how he arrived at it? 

A. No, not to my knowledge. 

Q. Either, I may say, on diveet examination or 
cross-examination. 

Have vou any other experience as to how vou pre- 
pared, made up, the valuation of a raw land, unde- 
veloped dam? 

A. Well, when we did the Powelson ease, as I told 
you vesterday, the method that we used, one of the 
methods, was the capitalization method. Comparative 
site, in a way, but that had very little weight in that 
particular case beeause it was involved, and it came 
down. again to judgment. 

Q. Of the appraiser ? 

A. Judgment. After we analyzed it and debated it, it 
eame down—we had to decide it on the basis— 

Q. What was the basis in these cases on which it 
was decided ? 
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A. Well, the final decision was made in every one of 
them on the basis of Judgment. 

Mr. Wuite: Your Honor, J move to strike that, 
quoted opnions, 

The Court: [ think that is a conclusion of this 
witness. 

Mr. Ditt: Well, 1 was simply asking these questions 
as to what method he had used there, and those meth- 
ods, such as capitahzation of others, are not to be con- 
sidered here and not allowed here, and so we have fol- 
lowed the method that was used and approved in other 
eases; namely, that, as an expert witness, he consid- 
ered them and he took these figures from the reports 
that he had and he found out all these facts, and from 
those facts, namely, the cost of the power and know- 
ing there was a market, the general knowledge of ev- 
erything here, he then made an estimate of what a 
wilhng seller and a wilhng buyer might agree upon. 

It is indefinite, it is uncertain, it must be im some- 
body’s judgment, and the expert witness is the only 
one that can make such a judgment, it seems to me. 

And I think he should be allowed to give his es- 
timate on the basis that he stated here, that he used 
these reports. He didn't attempt comparison, because 
there are no comparative properties, nothing like it im 
the whole country, even here in the Pacitie Northwest. 
And, of course, if your Honor takes the position that 
von can’t use comparative sites, as he did vesterday, 
as 1 understood— 

The Court: You misunderstood the ruling, counsel. 
The testimony was stricken because he based his opin- 
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ion of the fair market value on the ratio of operating 
projects, the land ratio to the power output and in- 
come. 

T think that was an entirely incorrect basis. That is 
the basis upon which his testimony was ruled out. I 
think it is very clearly spelled out in the record. 

Mr. Ditt: Well, do I understand, then— 

The Courr: I think if this man could tell what 
method he used to value this property, lis testimony 
might be admissible, but do you object to his telling? 

Myr. Diu: No, I thought he did explain. 

The Court: Why don’t you let him answer? 

Mr. Diti: I thought he did explain. 

Q. Will you explain again what you did to come to 
these figures ? 

A. Well, [ studied the Harza report, [ obtained fig- 
ures from Stenson on the cost of energy, I found out 
the installed capacity, and then L took into account all 
these favorable factors that I enumerated, all the un- 
favorable factors that I enumerated, and from that in- 
formation I came up with— 

Q. Well—go ahead. 

A. —came up with what, in my judgment, was a 
value. 

Q. Well, did you— 

A. Now, of course 


pardon me. 

Q. Did vou attempt to figure out or use in your 
arriving at that value the cost of the power to an 
owner who might develop here, an estimate of that 
cost of power? 
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mA. YCS, VCs. 

Q. And you considered that im connection with the 
and and the land rights that would have to be se- 
aired, how much you could allow for them ? 

e. Yes. Oh, yes. 

Q. And after doing that, using your judement, con- 
idering all these things, vou arrived at a valuation 
hat, in vour judgment, was fair ? 

A. That’s right. 

mig Dini: If we want to co ingand put down all the 
igures, but there are no comparable projects that | 
snow of on this particular thing, and it seems tou me 
hat we can have him demonstrate these figures, if 
he Court would like. 

The Court: Do vou know whether he used the eom- 
yarative sales method or the capitalization of net earn- 
nes method to arrive at a value? 

Q. (By Mr. Ditt) Did you use the capitalization 
nethod or the earnings method to arrive at vour 
ralue ? 

A. Well, I used it somewhat as a cheek method, ves. 

Q. A check method? 

A. Yes. 

Q. You worked out the capitalization as a check 
nethod ? 

A. Yes. That is onlv one. Bear in mind that that is 
mly one part of this whole picture. 

Q. No, but in arriving at the valuation, you finally 
rvived at it, what did vou base it on? Did you use 
he earnings method of the project? 
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A. I used all of the methods. I used capitalization 
and I used the comparative sales, 1 couldn’t help im 
thinking about it. When a man writes a report and 
says you can get 550,000 kilowatts out of this plant 
and he gives you the cost, immediately vou know what 
the cost of the project is per kilowatt. That is used all 
over the country by everybody. You know how good 
the project is by what it cost. [ have to take that mto 
account. I can’t escape it. It surrounds you, all these 
things surround you, but none of those particnlar 
methods— 

Q. You didn’t use— 

A. —are solely the method that vou use, because 
when vou come out, you have got to come down here, 


you have got a place that is a very easy dam to build, 
vou got good foundation conditions, you have no rail- 
roads to move— 

Q. Well, now, wait, let’s keep back to these figures. 

What I want to get at is, in figuring the land rights 
cost, what figures did you rely on to arrive at your 
conelusion? | think that is what the Court is inter- 
ested in. 

A. You mean the method ? 

Q. Well, the method, yes. How did vou do it? 

A. Well, I said the capitalization method. 

Q. I know, but you took these figures from the re- 
port of Harza, you took the data you got from Mr, 
Stenson— 

A. Stenson. 
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Q. —and, as [ undersiand vou, yeu used them to 
arrive at the cost of the power to a prodneer or a 
leveloper of this dam ? 

A. I took it into consideration, ves. 

Q. Well, didn't vou use that? What did vou use? 

A. Yes, I used that. 

Q. Yes. And then how did vou arrive at a cost for 
she Jand rights that vou have to develop with here? 

A. Well, I have another method— 

Q. No, no, what method did vou use? 

A. T used a number of things that [ combined into 
1 Judgment figure. 

The Count: All right, counsel 

(he WiItxess: Huh? 

The Count: Just a moment. 


I think probably, to speed matters up. if vou let 
rim testify and give his figure, and then confront the 
natter on cross-examination, if it is necessary, So T 
vill permit him to answer. 

Mr. Ditt: The amount of is valnation ? 

The Court: Over counsel's objection. 

O, (By 8h Ditt) What valnatign did you put 
ipon this property as a raw dam site, as an nndevel- 
yped dam site, along with the other properties of the 
PUD in the river? 

A. The amount of monev in cash, as the fair mar- 
cet value, is $7,500,000 before the taking, and 
$7,498,000 after the taking. T valued the 191 acres— 
yt the 110 acres, after the taking, as $2,025, whieh I 
‘onnded out at $2,000, 

OF How did vou amive at the $2,025? 
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A. Well, I took 191 at $25, which was $4,775, and I 
took 110 at $25, which was $2,750, and that left $2,025, 
and I just established it as $2,000. 

Mr. Dini: That ts all, vour Honor. Counsel may 
cross examlie. 

* x * 
CROSS EXAMINATION 

Q. Now, can you tell me how you reached this fig- 
ure of $750,000, and I ani not interested 

Mr. DILu: 750? 

Mr. Wuite: $7,500,000.00. 

Q. I am not interested in your repeating what you 
relied on as [am what arithmetic von went through 
to arrive at this fignre ? 

A. Well, if IT may go to the board, vour Honor, J 
will try to explain it so it ean be understood. 

The Court: Yes. You had better wait until counsel 
asks von about that. 

Mr. Warire: Well— 

The Court: You didn't ask him to go to the hoard. 

Mr. Waite: All right— 

The Court: What do vou want lim to do? 

Mr. Waite: If you would be more comfortable to 
work at the board, Mr. Courtney, by all means. 

A. Well, I cando it here 

Q. All right, either way. Lf vou can do it from your 
present position, why, go ahead. 

A. Okay. 

The Court: Would vou rather do it at the board? 

A. That is all right. 

Mr. Dinu: Do you understand the question ? 

A. I understood he wanted to know how L arrived 
at $7,500,000. 
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flr. Dini: Yes. 

A. In other words, what is my method of approach. 

Mr. DILL: Yes. 

A. In order to get the price. 

Mr. Ditu: All right. 

A. | estabhshed—or I didn‘t—I took the figure that 
Mr. Stenson had worked out for the cost of the energy 


n mills per kilowatt-hour for no Jand m the es- 
Amate— 

Q. (By Ma. WHite) Would vou give us that figure, 
lease ? 

A. That is 1.59. Then I found out by computation, 
vith $10,000,000 assumed to he added to the bond issue 
‘ost, or the over-all cost of the project cost, phis Mr. 
Stenson’s overheads and bond cost and interest on 
construction and all such things as that, I found out 
hat it would cost 1.72 mills per kilowatt-hour. 

I went up another step and did the same thing, if I 
idded 20 million dollars to the cost of the project, and 
shat came to 1,85, 

Now, that happens to be a straight Ine on a slope, 
yecause, Vou see, it 18 increasing from 1.59 to 1.72 to 
(385. That would be for the High Z. Now, that could 
wave been carried further up on the High Z, I could 
ave gone to 30 million. 

but then 1 went over to Low Z and I took the fig- 
ive that he had established for the cost of energy, no 
and included at all, except my item of half a mil- 
ion—and I trust vou understand that that is in the 
yond issue, [ put a half a milhon in there— 
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Q. You added the half million dollars to the con- 
struction costs ? 

A. IT added, on top of all of Ma. Stenson’s figures, on 
top of all of Harza’s figures, IL added half a miiion in. 
1 got 2.4 that he had established in mills per kilowatt- 
hour for no land. 

I went up to the 10 million Ine and 1 established or 
found that it would take 2.63 mills per kilowatt-hony. 
Then I went up to the 20 million line and I found that 
that would be 2.86 mills per kilowatt-hour. 

Now, when I got those curves, I could readily see 
that adding as much as 20 million dollars into this 
project for land, the cost would be under 2 mills for 
High Z Canyon, and it would be under 3 mills for 
Low Z Canyon. My conelusion immediately there was 
that it was an extremely valuable computation by 
using the cost, which I will call the cost method. 

IT used my judgment as to what point on this curve 
T should adopt as my fatr market value. I knew sev- 
eral things from experience about how much the land 
would cost, in general, in relation to the cost of the 
total project, and I finally came down to a final an- 
swer that with seven and-a-half milhon allowed for 
land, the cost of the power would only be 1.69 mills 
per kilowatt-hour, and, likewise, tf I went over to the 
Low Z, it would—I haven’t that lne on here, but it 
would be approximately, oh, about 2.6 mills per kilo- 
watt-hour. 

So, in any case, the project is extremely favorable, 
and there is no question but what the power could be 
inarketed, and it is a very valuable, undeveloped land 
site. 
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Chapter 125 of the Session Laws of 1907 


“GRANTING THE RIGHT TO OVERFLOW STATE LANDS 
FOR CERTAIN PURPOSES. 


“An Act providing for and giving and granting the 
right, privilege and authority to perpetually back 
water npon, overtlow and inundate with water, lands 
belonging to the state of Washington, in the erection, 
construction, maintenance or operation of water power 
plants, reservoirs, or works for bnpounding water for 
power purposes, irrigation, mining, or other public 
use. 


‘‘Be it enacted by the legislature of the State of 
Washington: 


‘Section 1. That there be, and is hereby, granted 
by the State of Washington the right, privilege, power 
and authority, to any person or corporation, to per- 
petually back and hold water upon and over any land 
belonging to the State of Washington, and to overflow 
any such land and inundate the same, if it be necessary 
in the erection, construction, maintenance or opera- 
tion of any water power plant, reservoir or works for 
impounding water for power purposes, irrigation, 
mining or other public use. 


“See. 2. The right, privilege, power and authority 
herein given and granted shall not be exercised or 
enjoyed until appheation shall first be made to the 
Board of State Land Commissioners to have the 
unmount of damages appraised and fixed, which shall 
be done within sixty days after such application is 
made. 


“See. 3. When and as soon as said damages are so 
fixed and assessed by the Board of State Land Com- 
missioners, the same shall be paid to said officer. 


‘Passed the House February 26th, 1907. 
‘*Passed the Senate March 6th, 1907. 
“Approved by the Governor March 11th, 1907.” 
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Excerpt from the report of the Commissioners to the Hon- 
orable C. C. Wycke, United States District Judge for the 
Western District of South Carolina and to the Honorable 
F. M. Scarlett, United States District Judge for the Southern 
District of Georgia in the Twin City litigation. 


Therefore, it now reniains to determine what the 
value of these properties were for water power pur- 
poses. 

In reaching a decision on this question, the Comnis- 
sion is fortunate in having had the testimony of very 
skilled, capable, conmpetent, learned and experienced 
hydro-electric engineers, and we were greatly in- 
pressed with the testimony that was given by those 
witnesses. 

Dr. William P. Creager, Mr. R. C. Johnson, Mr. 
Neville C, Courtney, witnesses for Twin City, and Mr. 
William A. Farley, Mr. Harrison G. Roby and Mr. 
Kugene F. Logan, witnesses for the plaintiff, are all 
hvdro-electrie engineers of the highest standing, whose 
knowledge and eapabilities in that field are beyond 
question. 

As hereofore stated Mr. Logan, witness for the 
plaintiff, testified that the holdings of Twin City con- 
stituted a good site for a hydro-electric power develop- 
ment, but lus testimony consisted prinepally in an ex- 
planation as to why it was impossible to accurately 
determine such water power value. Mr. Farley’s testi- 
mony was confined principally to the fact that Twin 
City could not have gotten a license from the Federal 
Power Comission to construct such water power de- 
velopment at Price’s Island and the river valley above ; 
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but he did state, during the course of his testimony, 
that Twin City’s site was a good one for a hydro- 
electric power development, but not as good as that at 
Clark Pill. Ma. Roby did not question the fact that the 
holdings of Twin City constituted a suitable site for 
the establishment of a hydro-clectric power develop- 
ment, but his testimony was contined almost exclus- 
ively to explaining why such development would be of 
no value, since an equivalent amount of power could 
be gencrated by steam at less expense than by the 
hydro-electric development. 

To go into the testimony of these witnesses at length 
is ncither necessary nor called for, and would certainly 
unduly prolong this Report. However, we eall atten- 
tion to the testimony of Mir. Roby, as contained in pages 
476-579 of the Record, and then to the reply testimony 
of Mr. Courtney, vontained in pages 907-945 of the 
Record, and particularly Twin City’s Exhibit 43-1, 
contaimed in pages 944 and 945 of the Reeord, in which 
he analvzes Mr. Robey’s estimates for the cost of con- 
struction of a hydro-electric power installation at 
Price’s Island, and the annual cost of producing power 
by water, and then shows that such computation 1s 
based upon much higher figures than those prevailing 
for work being done by private individuals and cor- 
porations during the years 1947 and following, whieh 
were the vears in which these properties of Twin City 
were taken by the United States. 

Dr. Creager, Mr. Jolmson and Mr. Courtney were all 
clear in their opinions that the holdings of Twin City 
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constituted valuable property for water power pur- 
poses, either taken alone, or in combination with lands 
of others to establish a mueh larger hydro-electri¢ in- 
stallation. 

Mr. Johnson valued the holdings of Twin City for 
water power purposes, at a minimum of One Million 
Five Hundred Thousand  ¢($1,500,000.00) Dollars. 
(Record, 265). Mr. Courtney, in his testimony, stated 
that these properties of Twin City had a value, for 
water power purposes, of at least One Million Nine 
Hundred Thousand (§1,900,000.00) Dollars. (Reeord, 
310). Dr. Creager valued the properties of Twin City, 
for water power purposes, as having a fair market 
value of One Million Six Hamdred Thousand ($1,600,- 
000.00) Dollars. (Reeord, 151). 

Before determining what we conceive to be the fair 
market value of the property of Twin City taken from 
it in these proceedings, it seems that some explanation 
should be made of the manner in which these engineers 
arrive at their water-power valuations of these prop- 
erties. 

Actually, as stated by Mr. Logan, there are some 
four different methods for evaluating potentially mte- 
grated water power sites, they being: 

(1). Comparative sales of completed power projects 
of substantially similar nature in the same section of 
the country ; 

(2). The steam plant comparison method ; 

(3). The comparative cost of completed project of 
substantially similar nature in the substantially iden- 
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tical section of the country; and 

(4). The actual legitimate initial cost. Mr. Logan, 
in his testimony, stated that the property of Twin 
City could not be properly evaluated by any of those 
four methods, and finally testified that he knew of uo 
manner by which the water power value of these prop- 
erties could be accurately and properly aseertained. 
(Reeord, 594). Tlowever, during the course of his 
testimony, le explained that method (4), above set out, 
was used more as a base for rate making, rather than 
evaluating property. 

From the testimony of all the witnesses, it developed 
that there have been no comparative sales of completed 
power projects of a nature substantially similar to the 
holdings of Twin City, and that there have been no 
completed projects of a substantially sinilar nature in 
this section of the country, the cost of which could be 
compared with the cost of estabhshing a completed 
project in and along the Savannah River at the loca- 
tion of the property of Twin City. For this reason, 
therefore, it developed that all the witnesses, in the 
main, had taken the steam plant comparison method 
as one of the principal bases for arriving at the water 
power value of the property of Twin City, taken by 
plaintiff in the above entitled actions. In that eon- 
nection, we wish to make it elear that the figure ar- 
rived at by the so-called ‘‘steam plant comparison 
method,’’ was not taken as an absolute guide, or basis, 
but was used as one of the principal bases, together 
with numerous other faetors considered by these ex- 
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pert witnesses who evaluated the property taken from 
Twin City as being suited for a potentially integrated 
water power project. 

Briefly stated, the steam plant comparison method 
is used as follows: 

These expert hydro-electric engineers first computed 
the amnual cost of producing a definite amount of elec- 
tric power by water, and then computed the annual eost 
of producing the same amount of eleetric power by 
steam. The differenee between the annual cost of pro- 
ducing the power by steam and by water was then com- 
puted, capitalized on the basis of six (6%) per centum, 
which was considered to be the current and sound value 
of money, and such capitalized value was taken as a 
prineipal factor in arriving at the water power value 
of the property taken. Of course, such eapitalized 
value of the difference between producing power by 
steam and by water was never taken as the true value 
of the hydro-electrie site, but was considered as being 
of controlling influence in arriving at such valuation. 

After considering all the evidence before us, this 
Commission is of opinion that the valuation given to 
the property of Twin City, for which it is entitled to 
receive just compensation m these actions, is that 
reached by Dr. Creager, being the sum of One Million 
Six Hundred Thousand ($1,600,000.00) Dollars, as 
hereinafter modified, for reasons set out below. 

Dr. Creager gave various estimates of the value of 
this property taken from Twin City, varying the esti- 
inates in aceordanee with the heights of the head of 
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water resulting from the construction of dams at the 
lower side of Price’s Island. His ealceulations were 
based upon a 60-foot head, a 70-foot head, and an 80- 
foot head and, as appears from his testimony, the 
larger the head the greater the value. In that connec- 
tion, however, the evidence clearly establishes, in our 
opinion, that what Twin City had had in mind was 
the estabhshment of a hydro-electric project with a 
50-foot head of water, and our conclusions herein are 
based entirely on the premise that Twin City had a 
potentially integrated power site for establishing a 
hydro-elcctrie plant with a 60-foot head of water. In 
dur opinion, the evidence does not justify us m reaeh- 
ing the conclusion that any Igher heads of water than 
that should be eonsidered. 

In reaching his conclusion that the proper valuation 
of the property of Twin City was One Milhon Six Lor- 
lred Thousand ($1,600,000.00) Dollars, Dr. Creager 
first figured that the annual cost of produemg the 
power which a hydro-clectrie plant, with a 60-foot head 
of water, would produce was One Million Two Thindred 
Four Thousand ($1,204,000.00) Dollars. (R. 182). 
The annual cost of producing an equivalent amount of 
‘leetrie power by steam would be One Million Three 
Hundred Forty-three ($1,343,000.00) Dollars. (KR. 
179). That gave the water produced power an annual 
idvantage over steam produced power of One Hundred 
Thirty-nine Thousand ($139,000.00) Dollars; and eapi- 
alized at Six (6%) per centum, this gave the poten- 
jially integrated power site of Twin City a theoretical 
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value of approximately Two Million Three Hundred 
Thousand ($2,300,000.00) Dollars. Using that as a 
giude, Dr. Creager then valned this potentially inte- 
grated power site at One Million Six Hundred Thou- 
sand ($1,600,000.00) Dollars, the differenee of some 
Seven Hundred Thousand ($700,000.00) Dollars be- 
ing to cover fluctuations in market, the risk that a pro- 
spective developer of this project would have to take, 
fluetuations in demand for power, additional lands 
that would have to be aequired to complete the project, 
and other factors best known to that partieular witness. 
In reaching this valuation of One Million Six Hun- 
dred Thousand ($1,600,000.00) Dollars, Dr. Creager 
computed that Twin City would have had to aequire 
an additional four hundred (400) acres of land, in 
order to have the neeessary storage reservoir, with a 
height above the pond level to afford a satisfactory 
measure of safety m ease of high water. He estimated 
that these additional lands wonld require the expendi- 
ture of Four Hundred Sixty ($460.00) Dollars per 
acre, Which he designated as the hold-up value which 
would be required to acquire these additional lands 
without the exercise of power of eminent domain. (R., 
174, 175). The cost of acquiring these additional lands 
was taken into consideration by him in reaehing his 
valuation of One Million Six Hundred Thousand ($1,- 
600,000.00) Dollars as just compensation for the value 
of Jands taken from Twin City. 

In our opinion, this represents a sound basis for 
arriving at the value of the lands taken from Twin 
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City, aud the just compensation to which it is entitled, 
but we further are of opinion that, in reaching this 
conclusion, Dr. Creager did not feel that Twin City had 
no rights in the 745.58 acres of land which have been 
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designated as ‘‘option acres’’; and, as above stated, it 
is our considered opinion that Twin City had no rights 
In said acres, under the so-called options, at the time 
of the original Declaration of Taking, in June, 1947, 
and thereafter. For that reason, therefore, his valua- 
tion should be modified to take into consideration the 
lack of rights in and to these so-called ‘‘options aeres.”’ 
Dr. Creager did testify that he took into consideration 
the fact that Twin City might have to pay more than 
the considerations called for in the options, in order 
(0 exercise same, but he considered that Twin City still 
ad the right to acquire these acres nnder the so-called 
ption contracts, with which we eannot agree. 
Therefore, it is onr opinion that, in order to have 
che potentially integrated power site necessary to estab- 
ish the dam with the 60-foot head, Twin City would 
lave had to acquire an additional 745.58 acres of land, 
ind the only sound way to compute the eost of sneh 
quisition, from the evidence, is to take Dr. Creager’s 
‘igure of Four Hundred Sixty ($460.00) Dollars per 
vere, On that basis, the valuation given by Dr. Creager 
should be decreased by Three Hundred Forty-Two 
Thousand Nine Hundred Sixty-six and 80/100 ($342,- 
166.80) Dollars, the cost of aequiring the lands which 
‘comprised the so-ealled ‘‘options acres,’’ which leaves 
he lands of Twin City with a sound market value, for 
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watcr power purposes, of One Million Two Hundred 
Fifty-seven Thousand Thirty-three and 20/100 ($1,- 
257,033.20) Dollars. 

The payment of that amount for the property taken 
from Twin City in these actions will, in our opinion, be 
just compensation, both from the viewpoint of the 
condemnor and of the condemnee. 


Direct Testimony of the Valuation Witnesses 
in the Twin City Litigation 


MR. WILLIAM P. CREAGER, sworn for the Twin 

City Power Company, Testified as follows. 
Direct EXAMUNATION 

By Mr. Roprnson: 

Q. Mr. Creager, for the record, will you give us your 
name and present address ? 

A. My naine is Wilhiam Pitcher Creager, and I re- 
side at Buffalo, New York. 

@. And your present age, Dr. Creager? 

A. 73 years old. 

Q. What is your occupation ? 

A. Consulting Hydraube Engineer. 

Q. What has been your education ? 

A. I was graduated from Rensselaer Polytechnie 
Institute in 1901 with the degree of Civil Engineer. 

Q. Do you have any honorary degrees? 

A. Yes, the Rensselaer Polytechnie Institute gave 
me an honorary degree of Doetor of Engineering. It 
also eleeted me a member of the honorary soeiety of 
the Sigma Ni. 
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Q. Are you also a member of theAmerican Society 
of Civil Engineers? 

A. Yes, sir. 

Q. You are an honorary member of that organiza- 
‘ion ? 

A. Yes, sir. 

Q. What has been your engineering experience ? 

A. Fifty-two years as a hydraulic engineer. 

Q. Will you give us some of the details? 

A. For about three years I was in the Phillippine 
slands in an cnginecring capacity mostly in conjune- 
jon with control of river and other work. 

For two years I was with the New York State Barge 
Janal on design of locks and dams. 

For sixteen years I was with the J. G. White Engi- 
ering Corporation of New York City on designs and 
ralnations of hydro-electric projects. I started ont as 
Jesigner to the Chief Engineer of Hydraulie Struc- 
ures. 

For eight vears I was Viee President and Chief 
fngineer of the Power Corporation of New York and 
he Northern New York Utihties, located in Water- 
own, New York, now a part of the Niagara Mohawk 
2ower Corporation, where I was in charge of engmecr- 
ng and construction of hydro-electric power plants 
nd the valuation of hydro-electric power plants and 
torage reservoir sites. 

For the past twenty-two years I have been consult- 
ng — hydraulic engineer on designs, construction and 
raluation of hydranlic properties. 
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@. Tell us briefly what has been the nature of your 
experience. 

A. I have worked on 132 dans. [ have designed 36 
of them; constructed 10 of them; consultation on de- 
sign 96; consultation on construction 30. 

With regard to hydro-electric power developments, 
I have designed 36 of them; constructed 14; consulta- 
tion on design or construction 20, and reports on vala- 
ation 162. 

J have been consultant on 58 flood control projects. 

Q. In how many of onr states, Dr. Creager, have 
your work varried you? In how many different states 
have you been engaged in this work ? 

A. It has carried me into 35 states. 

@. And into how many foreign comitries? 

A. Into 13 foreign countries. 

@. And you stated, I believe, that you had made 162 
reports on valuations. Will you describe for us the 
nature of these valuations ? 

A. Yes, sir; All of these valuations inchided studies 
of water supply, cost of development, if not already 
developed, power available, transmission, inarket for 
power and all other pertinent items. They were, how- 
ever, of several different types. 

1. Valuations for land owners, to report on the value 
of their lands as water power sites. 

2. Valuations for bankers, to report on the value of — 
water power sites offered for sale. 

3. Value of properties of one company taken over 
by another. 
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4, Studies to determine relative value of several 
owned sites to supply growing markets. 

5. Valuation for tax purposes. 

6. Valuations for rate making. 

The first three of these items, namely, valuations 
for land owners, bankers and power companies, pre- 
dominated in my experience and covered the entire 
subject including recommended reasonable purchase 
price. 

Q. Were any of these properties purchased at the 
price which you recomnicnded ? 

A. Yes, sir, about 1/3 of them, I should say. 

Q. Have you ever testified before in technical cases, 
Doctor? 

A. Yes. 

Q. How many times? 

A. 22 times. 

Q. Did any of these eases have to do with hydro- 
electric sites ? 

A. They did. 

Q. Will you tell us some of them? 

A. Land Owners v. U. S. Government on value of 
site of the Grand Coulee Dam. 

Southern States Power Company v. TVA on value 
of properties on Hiwassee River. 

Tennessee Electric Company and others. I believe 
they called this “‘Eightecn Companies’ v. TVA on the 
gencral TVA situation. 

Niagara Falls Park and River Railway Company v. 
Canadian Government — Value of hydro-electri¢ plant 
at Niagara Falls. 
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Grand River Hydro, 11 Oklahoma, v. Grand River 
Dam Authority — Valuation of site. 

Montana Power Company v. Irrigution Users — 
Water rights and value of developments to community. 

Roundout Paper Company v. City of New York, 
Value of site destroyed. 

Q. Name some of the valuations you made on hydro- 
electric cases, on which you were engaged, and which 
were settled before going to trial. 

A. T.V.A. vu. Hiwassee-Nolichuchy Power Company; 
Daniels Company v. City of Baltimore; Georgia Power 
Company v. U.S. Government — I believe that is all. 

Q. Will yon give us the names of some of your rep- 
resentative clicuts during your 22 vears of consulting 
practice ? 

A. The Niagara Mohawk Power Corporation; The 
Aluminum Company of America; The Tennessee Val- 
ley Authority; Office of Production Management; 
Chief of Engineers, U.S. Army and a number of his; 
district and division engineers; Los Angeles County 
Flood Control District; Ebasco Services, New York: 
City; Governments of Mexico, Russia, Turkey and_ 
Portugal, and a large number of public utilities. 

Q. Are you engaged as consultant on the St. Law-: 
rence project and the New Niagara Falls Project ? 

A. Yes, sir. 

Q. Have you been the author of any books on engin-- 
eering ? 

ne Yes, sir: 

@. Tell us about them. 
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A. Author or co-author of three engineering books 
on hydro-electric developments and dams, and con- 
tributor of chapters on those subjeets for seven others. 

Q@. Have you written any enginecring articles? 

A. Yes, sir; [I have written a very large number of 
articles for engineering magazines and papers for 
elgineering societies. 

Q. Of what national engineering societies are you 
a member ? 

A. American Soviety of Civil Engineers; American 
Institute of Consulting Engineers; American Geo- 
physical Union; International Assoeiation for Hy- 
dranhe Research; International Association for Soil 
Mechanics Researeh; International Committee on 
Large Dams. 

Q. Have you been active in any of these societies ? 

A. Yes, sir. 

Q. All right, give us that. 

A. Principally in the American Society of Civil 
Engineers. For 10 years I have been a member of the 
Exceutive Conmittee of the Power Division and 
Chairman for three years. For six years I was a mem- 
ber of the Exceutive Committee of the Soil Mechanics 
and Foundation Division. I have been a chairman or 
member of a mmnber of Committees for the National 
Society, including at present the Committee on Valu- 
ation of Power Plants, Design of Danis, and ete. 

Q. Doctor Creager, are you listed in any of the 
“Who’s Who’’? 

A. Yes, 13 of them. 
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Q. Are you familiar with the power situation in this 
part of the United States? 

A. Yes, sir. 

@. Have you ever done any work on hydro-eleetrie 
plants in this part of the eountry ? 

A. Yes, sir. 

Q. Will you name some of them? 

A. Consultation on Glenville, North Carolina; Con- 
sultation on Nantahala, North Carolina; Consultation 
on Fontana project, North Carolina; Design of Oeoee 
No. 1; Design of Ocoee No. 2; Design of Macon, Geor- 
gia; Design of Stevens Creek, near Augusta, Georgia; 
Design of Parr Shoals, near Parr, South Carolina; 
Design of Great Falls, near Rock Island, Tennessee ; 
Valuation of Coosa River Project in Alabama; Valua- 
tion of Roanoke project in North Carolina; Valuation 
of Congaree project in South Carolina; Valuation of 
Saluda River Project in South Carolina; Valuation of 
Dial Project in Tennessee; Valuation of Powelson 
Project in North Carolina; and Valuation of Appal- 
achian Project in North Carolina. 

Q. Now, Doctor, getting down to the case at hand; 
are vou familiar with the lands lying in the bed and on 
Hoth sides of the Savannah River, required for an 
economie development of hydroelectrie power on that 
river, with a dam and powerhouse loeated near Priee’s 
Island? 

A. Yes, I studied the map that you presented for 
identifieation. 

Q. Are you familiar with the lands of the Twin City 
Power Company in this action? 
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A. Yes. They are also shown on those exhibits. 

Q. Have these lands a peculiar adaptability for 
water power (levelopment ? 

A. Yes. 

Q. Ave you fannhar with the lands net owned by the 

Twin City Power Company in this action, which are 
also required for such development ? 

A. Yes, sir. They are also shown on those Exhibits. 

* * * 

Q. Dr. Creagur, have you an opinion satisfactory to 
yourself as to the fair market value of the lands of the 
Twin City Power Company required for the develop- 
ment of water power at Price’s Island as of June 19th 
or June 23, 1947, prior to the condemnation procced- 
ings, 1f sold by one who was willing but not compelled 
to sell and bought by one who was willing to buy but 
not compelled to buy ? 

Commissioner McFappen: Subject to the objection, 
vo ahead and answer the question. 

A. { have made an opinion, based upon studies of 
nly own, on testimony which is in, and which f under- 
stand will be placed in evidence, and on information 
that 1 have reecived from those, received from others 
which I consider reliable. 

Mr. Miner: Just a minute; we renew our objcctions, 
as to value coming out, on all grounds, and we think 
hefore the value cones out now that the witness should 
state and we should have the matters be considered and 
what he based this opinion on, the facts he received 
and other information from various and = sundry 
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sonrees. We think, before the value comes out, that 
we should have the sources and data that he considered. 

Connnissioner McFappen: We have ruled that he 
may go ahead and answer the question and we will get 
to lis basis and data later. 

Q. What, in your opinion, was that fair market 
value ? 

A. $1,600,000.00 

Q. Does this value represent the value of all of the 
Twin City lands? 

A. No, sir. 


ByMr. Rosinson : 

@. Dr. Creager, when we recessed last evening, I 
believe you had just given us your opinion of the fair 
market value of the Twin City Holdings at a $1,600,- 
000.00 ? 

A. Yes, sir. 

Q. In your studies of the value of the Twin City 
properties for power purposes, did vou collaborate with 
other engineers th your studies ? 

A. Yes, sir. 

Q. Whom? 

A. Mr. Johnson and Mr. Courtney. 

Q. Both of whom are expected to testify in this 
case ? 

A. J understand so. 

Q. Now, did each of you do a portion of the work 
that makes up the study of it? 
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A. Part of it. Hach of ns did a portion of it, and the 
rest of it we collaborated. 

Q. Did the portion of the work done by Mr. John- 
son and Mr. Courtney you eheek yourself ? 

A. I checked it, not absolutely to the last figure, but 
T looked it over aud it appeared very reasonable. 

Q. Now, Mr. Creager, in arriving at this fair market 
value of the Twin City Lands being taken by the gov- 
ernment, required for the development at this site, 
what factors did you take into consideration ? 

My. Miuier: May it please your Honors; I want it 
understood that I am not going to make any objection 
at this time to any of this, but I would like to have it 
understood that all grounds of my objection may be 
reserved and made at the end of the direct examination. 

Mx. Rosinson: That is entirely satisfactory unless 
it is with reference to the form of the question, or 
something of that character, which IL could cure at 
ire time. 

@. Go ahead, Mr. Creager. 

A. When a piece of useful property is taken away 
from the owner he has lost something of value, and 
he shonld receive adequate compensation. This valne 
ean be measured in several ways. The most prominent 
being by his fair market value. The legal definition 
of the fair market valne of the property, as I under- 
stand, and as I use it, is the price which a prudent, 
eompetent and well informed buyer, who is willing, 
but not compelled to buy, would pay to a prndent, com- 
petent and well informed owner, who is willing, but 
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not compelled to sell, both the buyer and the seller 
would take mto consideration all the attendant and 
surrounding conditions and cireumstanees which affeet 
the market value. These attendant and surrounding 
conditions and circumstances involve various factors. 
Never precisely alike in different eases. They very 
often cannot be reduced preciscly to dollars and cents, 
but their effect is reflected in prices which had been 
paid under similar conditions for sueh properties. 

Lands having a pecuhar adaptability for water 
power use are of the nature of real estate and ulti- 
mately the fair market is necessarily determined by 
judgment on the part of the experienced and competent 
ralnator, taking into aceount his past experience, and 
all the facts and factors affeeting the particular prop- 
erty undergoing valuation. 

Among the attendant and surrounding conditions 
and eirewnstances, which affect the fair market value 
of the respondent’s properties, which have a peculiar 
adaptability for water power are: 

1. Power and energy available at site. 

2. Required capital outlay for the hydro installation, 
exclusive of the price for the estimated value of the 
property in question. 

3. Required capital outlay for producing the equi- 
valent of the hydro out-put from the next best souree, 
assumed by me as froma steam plant. 

4. Trends of construction costs of hydro and steam 
plants. It is my belief that costs of prevailing steam 
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plants was at that time increasing more rapidly than 
that for hydro. 

5. Annual cost of producing the hydro. 

6. Annual cost of production of equivalent steam 
out-put m steam plants. 

7. Trend of annual cost. Having been installed most 
of the hydro annual cost is fixed for the future, but 
a large part of the steam cost change with the chang- 
ing cost of labor and fuel. Indications are that the 
eost of these items would have increased in the future, 
giving a distinct advantage to the use of hydro. 

8. The annual savings in the use of hydro as com- 
pared with steam. 

9. The theoretical price which a willing buyer could 
pay for the company’s properties and produce hydro 
power as cheap as that from steam. 

10. Obtaining the necessary lands not owned by the 
Company. 

11. Relative rehability and utility of hydro as com- 
pared with steam. 

It is generally recognized that hydro plants have 
greater reliability and utility than steam plants. Some 
authorities say that hydro capacity should be compared 
with steam plant capacity which is ten per cent larger. 

{L have compared them on an even basis but have 
used the greater rehability of hydro as an intangible 
asset. Econonie operation of electric generation sys- 
tem as supplied by steam plants can be aided greatly 
by hydro-plants with pondage because it supphes ad- 
ditional power capacity on extremely short notice to 
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meet unforeseen load demands. There are peeuliar 
louds, or particular loads, to be carried by a steam 
plant for that plant to operate at the best heat rate, 
and thus produce energy with a minimum use of coal 
per umt out-put, and the use of hydro will allow the 
steam plant to do tlis. Due to their quick response 
hydro plants can take momentary load variations due 
to changes and demand, tie line switching operations 
and so forth, which a steam plant canot do. Modern 
luigh pressure, high tcmperature steam plants are lim- 
ted in the rate in which they can pick up loads. Hydro- 
plants can pick up loads at the rate of ten seconds 
for their total capacity. These advantages of hydro 
over steam cannot be valuated in dollars and cents, 
Int must be taken into consideration. 

12. Possible conmpetition; with the growing market 
there is no other hydro competition. 

3. Future benefit to the site by possible future 
storage above the site. 

The Duke Power Company’s Calhoun Falls, or Mid- 
dleton Project, or the Government's Hartwell Project 
would, if built, provide sufficient storage to materially 
inerease dependable out-put of Price’s Island. 

14. Loeation and Character and rate of growth of 
market for power. 

15. Legal and political aspects. 

There are no legal or political aspects of which I am 
aware, which would Jessen the value of the site. 

16. Construction hazards for the hydro. The site is 
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reported to be idcal for the safe and efficient construc- 
tion of the project. 

17. Relative time required for development of the 
hydro site as compared with that required of the steam 
plant. Elydro takes about a year longer to build. 

18. Length of required transmission lnes. In this 
ease, about five or six miles. 

19. Possibility of combining these lands with other 
lands for water power development lower down on the 
river of the same or higher clevation of the reservoir 
flowage. 

Q. Now, those are the factors, Dr. Creager, which 
you considered in arriving at your valuation in this 
case? 

A. Yes, sir. 1 don’t know as I have got them all, 
but { think I have got it pretty well covered. 

@. You had quite a st. Now, in making your ap- 
praisal of this undeveloped site, do you understand that 
the Twin City Power Company did not, at the time 
of taking, have a license from the Federal Power Com- 
mission, to construct a project on this site ? 

A. Yes, sir. 

Q. In making your appraisal, did vou understand 
that about 530 acres of land, necded to develop this 
site at an elevation of 283, was covered by agreements 
in favor of the Twin City Power Company or the Twin 
City Power Company of Georgia, which obligated 
Twin City Power Company to pay a price of $20.00 
per acre at the time of the development, and that this 
amount would have to be paid to the land owners at the 
time of the development ? 


A. Yes, sir. 

Mr. Mituer: I want to object to that, and I want my 
objections preserved for the ruling of the court. 

Commissioner McFapprx: Note the objection, Mr. 
Reporter. 

Q. Did you also give weight to the faet that some of 
these options were some 40 years old, and that the land 
owners would, or might insist on some higher value for 
this option property ? 

A. Yes, sir. 

* * * 

MR. R. C. JOHNSON, Sworn for the Defendant, 

Twin City Power Company, Testified as follows. 
Direct EXAMINATION 

By Mr. Roprnson: 

Q. Mr. Johnson, what is your full name and address ? 

A. Ruben Ciumby Johnson, Columbia, South Caro- 
lina. 

Q. What is your edueational background, Mr. John- 
son? 

A. I graduated with a Degree in Bachelor of Science, 
Civil Engineer, in 1924, at Riee Institute, Elouston, 
Texas, with subsequent graduate work 11 water power 
engineering at the University of Wisconsin. 

Q. Tell us something of your experienee in the Engi- 
neering field ? 

A. I was two years with United Engineers in Phila- 
delphia, working on hydro-electric and steam plants, 
mostly hydro, including the Rocky River Development. 
I was at one time Professional— 
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The Reporrer: What was that Speak londer, please. 

The Wirness: T was at one time professor of Civil 
Engineering at the University, and for a number of 
years taught civil engineering, and among the courses 
was water power enginecring and hydraulies. 

Q. What University was that? 

A. University of South Carolina, Excuse me. 

O) All right. 

A. IT was at one time Assistant Professor of Hy- 
draulie Engineering at the University of Tennessee. 

During the World War IT was instructor and head 
of the course in hydranhes at the United States Mili- 
tary Academy, West Point. 

In 1928, I was with the Duke Power Company on the 
design of its River Bend Steam Plant. 

In 1931, IT was with the W.S. Lee Engineering Cor- 
poration of Charlotte on the design of the Beanharnois- 
St. Lawrence River ILydro plant. 

In 1936, T was with the TVA as Assistant Hydraulic 
Engineer on the design of the Chickamaga Dam. 

In 1938 to 1941 T was Consultant for Harza Engin- 
eering Company on several phases of the Santce- 
Cooper Iydro-electric Projeet, and in 1941 with the 
Harza Engineering Co. I was on the estimate of the 
eost of the hydro plant for the St. Lawrence River 
Barnhart Island Project. 

Since that time, since 1946 T have heen in general 
consultant work in the civil engineering field. T have 
skipped things that did not apply to this particular 
field of activity. 
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Q. Mr. Johnson, are you a member of any Societies ? 

A. Yes. 

@. Will you name some, please? 

A. Lama Member of the American Society of Civil 
Engineers and have been a full member sinee 1935. I 
am also a life member of the American Conerete In- 
stitute. 

Q. You are a registered Professional Engineer? 

A. Yes, the State of South Carolina, State of 
Georgia, State of New York, and the National Board 
of Engineering Examiners. 

q. And I believe your business office is in Columbia, 
South Carolina ? 

A. At the present time, yes. 

Q. Mr. Johnson, did you prepare certain of these 
exhibits, which we have offered for identification in 
this case ? 

A. A number of them were prepared under my dir- 
ections, and some of them by me personally. 

* * * 

Q. Now, Mr. Johnson, did you also prepare some 
cost comparisons between (Exhibit 40) certain hydro- 
electric projects that have previously been constructed ? 

A. Yes, sir. I worked up a tabulation of some com- 
parisons with other plants that appeared to be com- 
parable. 

Q. Now, will you give us the souree of your inform- 
ation as contained on Exhibit 40? 

A. Tf you will refer to Exhibit 40, all these plants are 
for the Santee River System because it compares more 
nearly to the Savannah River System. 
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Q. Is that the largest river for some distance north 
of Savannah on the Atlantic Seaboard? 

A. Yes, the Santee is the largest in this area. 

Q. Loeated in North and South Carolina ? 

A. Yes. The drainage area and the head — 

Mr. MULier: Before we go into this, I think it should 
be offered in evidence and I would like to object. As 1 
understood the question, the question was asked pre- 
viously as to the source of this information, and as I 
understand those sources are shown on page 2 of the 
exhibit. 

Mr. Ropinson: That’s correct. 

The Wirness: That is corrcet. T believe that covers 
all the sources. 

Mr. Mitten: Now, with respect to this exhibit, we 
stipulate, subject to the right to check, that the figures 
may be used in the same manner and to the same ex- 
tent as though the original souree of the figures recited 
were in the witness’ hands. This exhibit, however, we 
object to it until it is made competent by evidence by 
the evidence of some witness who can explain and add to 
it in accordance with the purpose for which it was 
made maybe tendered, because from the information 
given on the exhibit itself the exhibit would not be 
competent or material or probative to any issue In- 
volved in this cause. 

Mr. Ropinson: We offer it subject to his objections. 

Commissioner McFappen: All right, it is introduced 
in evidence, marked Exhibit 40, subject to the stipu- 
lation as to the correctness and also subject to the 
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objections as to its competency being established by 
subsequent testimony. 

@. Now, Mr. Johnson, I want to ask you some ques- 
tions about the exhibit. The first eight plants on the 
exhibit are plants of the Duke Power Company ? 

‘A. Ves, tliat s ent. 

Q. And the Buzzard Roost plant, I believe, is owned 
by Greenwood County ? 

A. Correct. 

Q. And the Saluda plant by the South Carolina 
Electric & Gas Company ? 

Ae That's cofneet, 

Q. And the Santee-Cooper by the South Carolina 
Public Serviee Authority. 

A. Yes, sir, that’s correct. 

Q. And they all are on the Santee River System, T 
believe you said ? 

A. Yes, sir. 

@. And in the second column vou have put the date 
of construction, have you not? 

Exe WES, sir, TilAt’s correct. 

Q. Is that the date of the completion ? I am not sure? 

A. That is normally the vear they went into opera- 
tion. 

Q. Now, in the next columm you have placed, I 
believe the drainage area ? 

A. Yes, sir. 

Q. In square miles? 

i VY es: 

Q. And in the next column the head of the plant? 


A. Yes, sir. 

Q. And then the installed eapaeity in kilowatts, I 
believe ? 

A. Yes, sir. 

@. And the next is the total cost of the project ? 

A. Correet. 

Q. And the next column is the cost of the land and 
land rights ? 

A. Yes, sir. 

Q@. And the next eolumn is the average annual 
number of kilowatt hours in thousands generated at 
each of these plants? 

A. Yes, that is eorreet, exeept in the case of Santee- 
Cooper. Instead of being a ten year average, there 1s an 
average, since the plant went into operation, which was 
less than ten years, about eight years, I believe I made 
a note of that somewhere. 

Q. Now, the information contained in those columns 
is information you obtained from the sources indicated 
on page 2? 

pe i Cs, cll, 

Q. Now, the last three columns are mathematical 
computations from that information? 

A. Yes, which I made. 

Q. Have you ealculated the ammual land cost per 
kilowatt installed capacity for these eleven plants? 

my Ves; Sir. 

Q. What does that amount to? 

Mr. Minter: Now, we object to that on the same 
grounds. The evidenee produced so far as to the eost 
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of installed capacity, or any of these figures — I don’t 
know the purpose of it, but as it now stands it could 
not be offered to any issue that is involved in this case, 
or that could be involved in this case. 

Commissioner McFappen: It is admitted in evidence 
subject to that objection. 

Q. What is that land cost per kilowatt installed ea- 
pacity? 

A. The land cost for the cleven plants averages 
$44.30 per kilowatt installed capacity. 

* * * 

@. Assuming a 950,000 kilowatt imstalled capacity, 
and assuming that the land cost would be on the same 
basis as the average of these eleven plants, what would 
the land cost he? 

* * as 

Coinmissioner McFappen: The objection is over- 
ruled, and it is admitted, subject to the objections here- 
tofore stated. 

* x * 

Q. Go ahead, Mr. Johnson. 

A. $2,200,000.00 

Q. On the same basis, if you use 68,000 kilowatt in- 
stalled capacity, what would be the land cost? 

A. $3,000,000.00, in round numbers. 

Q. Now, Mr. Johnson, will you take the next column, 
which is headed “Land cost per thousand annual kilo- 
watt hours.”’ 

A. That is land cost for energy. 

Q. And that averages what? 
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A. $14.20, or $14.00 in round numbers per thousand 
kilowatt hours. 

Q. Now, my recollection this morning was that Mr. 
Creager estimated the energy out-put on a 60 foot dam 
at 200,000,000 kilowatt hours, is that correct ? 

Ee Lats correct. 

Q. Is that also your estimate ? 

A. Also my estimate. 

@. Will yon make computations on that basis and 
tell us what the land cost per thousand kilowatt hour= 
would be ? 

A. $2,800,000.00 would be the land cost for 200,000,- 
000 kilowatt hours annually. 

Q. Now of course, that would inelude all the land cost 
to date and not merely that owned by the Twin City 
Power Company ? 

A. Yes, that’s correct, that includes the entire land 
cost on comparable basis. 

Q. What is your third column? 

A. The third cohunn is the ratio of land cost to total 
cost for these plants. 

Q. That works out at what percent? 

A. It works out at 19.9 pereent for the average. 

Q. Assuming that is 20 pereent and applying to the 
cost of a proposed development as developed in Mr. 
Creager’s Cross Examination, which I believe for a 
60 foot dam was $14,630,000.00 ? 

A. Nineteen point-nine percent of that would be 
around $2,800,000.00, that is in round numbers 

Q. If vou applied it to the 70 foot dam cost of $16,- 
698,000.00, what would that be? 
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A. $3,300,000.00. 

Q. And if you applied it to the $18,650,000.00 for the 
80 foot dam, what wonld it be? 

A. Tt would be $3,700,000.00. 

Q. Now, Mr. Johnson, are you familiar with the 
lands of the ''win City Power Company in this action 
which are being condemned by the government in this 
action ? 

A. Yes, sir. 

Q. Those are the lands whieh have been shown on 
the deed book and on the maps which are in evidence ? 

A. Yes, sir. 

59 Gay * 
Re-DIRECT EXAMINATION 

By Mr. Ropinson: 

Q. Myr. Johnson, what, in your opimion, was the fair 
market value of these Twin City properties at the time 
they were condemned by the government in June, 1947, 
ora period subsequent to that date? 

A. In my opinion the fair market value was the 
very minimuni sum of a milion and a half dollars. 

Q. Now, in arriving at this fair market value, Mr. 
Johnson, do you agree with Dr. Creager as to the fac- 
tors which are to be considered in determining the 
market value of the nndeveloped water site? 


A. Yes, siv, F agree with him, with the additional, — 


TI might say, this site is particularly free of any ob- 
structions to the construction of a hydro plant. 
Q. Just what do you mean by that ? 
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A. Well, it is ina scetion of the country where you 
have all the favorable physieal factors that you could 
hope to find, lack of railroads, lack of roads, lack of 
villages, lack of farm houses, lack of telephone lines 
and transmission lines to be removed. 

Q. You don’t have any eost attributed to the moving 
of utilities? 

A. That’s correct. 

Q. Is it frequently the case in hydro sites, in develop- 
ing sites, that railroads have to be moved considerably 2 

A. Yes, sir, they very frequently have to be moved 
at considerable expense, or bridges raised at consider- 
able expense. 

Q. Is that due largely to the fact that railroads 
frequently follow rivers and valleys? 

A. They followed the contour, more or less, to save 
cutting and grading and things hke that in the old 
davs. 

Q. Are any two water power sites absolutely compar- 
able? 

A. No, sir. T don’t think vou eould find two in the 
whole world exaetly alike. 

@. In addition to the matter of the absence of roads 
and railroads, what would you say were other favor- 
able factors in connection with this Twin City Price 
Island site? 

A. Well, its nearness to market, nearness to trans- 
mission. The time element, of course, was favorable 
at the time of taking. The general economical growth 
and power demand of this seetion of the country. The 
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shifting population tending to create additional de- 
mand. The physical features at the site. The ease in 
which the spillway could be built without undue ex- 
eavation. The ease with which the dam could be eon- 
structed without nudue expense, and the sharp drop 
in the bank of the stream on cach side and the proper 
width practically. All of those factors add to the 
desirability of this particular site. 

(). Is the site capable of being developed at various 
heads, Mv. Johnson ? 

A. Yes, sir, you run it up for three, or even four dif- 
ferent heads at intervals of ten fect you would not run 
into any diffienlty whatever. 

Q. What would those heads be? 

A. 60, 70, 80 or even 90 feet, and if you go to 100 
feet you may have to raise the bridge, but that wold 
be all. 

Q. A 100 feet, I believe, would reach approximately 
the tail waters of the Duke Power Company’s Calhoun 
dam site, would it not? 

A. Yes, sit, approximately. 

Q. I believe that is an elevation of about 300? 

A, Yes) sit 

Q. But a pool elevation up to an elevation of about 
300 feet say would not experience any substantial cost 
in moving any roads, railroads and utilities? 

A. That’s correct, yes. 

Q. In your opinion, Mr. Johnson, are the Twin City 
properties also useful in connection with the develop- 
ment of a project down stream from Price’s Island? 
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A. Yes, sir, decidedly so at any of several locations. 
As a matter of fact, it 1s being used for that, as I under- 
stand, in the Clark Hill Project. 

Q. Was that also the plan of the Savannah River 
Electric Company when it had a license in 1928 to build 
below and flood out the Twin City properties? 

A. Yes, sir. I don’t think the heads were identical, 
but they were substantially the same. 

Q. Has the lead of the utility systems in this area 
inereased? Would the value of the development at 
Price’s Island imerease ? 

A. Yes, sit, decidedly. A plant of that type would 
be most advantageous to use on another system as the 
peaking plant, and if you recall the nature of the lead 
curves from one of the exhibits vou will recall that 
there were a nuniber of peaks. As the steam generation 
increased, and more and more of that peak conld be 
taken by anothcr load from a hydro-electric plant, 
therefore, the economical advantage would be imereased. 

Q. Is this the exlibit you referred to? (handing ex- 
hibit to witness). 

ee YS. 

Q. And did you compute the acreage that the Twin 
City would have to acquire to build to elevation 263 
and 273 and 283? 

A. Yes, sir. 

@. How did you do that? 

A. We used the government supplied maps, the con- 
tours as being correct, the acreage, where they had 
them, and we checked them and in most cases found 


134 


that they were substantially correct, and we used 
those; and for the rest of it we used a planimeter and 
took off the areas by a planimeter, the areas outlined 
on D.S.R. 153 and 103, and also exhibit No. 24. 

Q. Will you give us those acreages for each contour 
elevation? 

Mr. Miuuer: Now, I don’t object to that if they will 
include the properties owned by the Twin City and 
what they control, options, flowage and all of that. 

Q. In giving us the amount that the Twin City would 
have to acquire, are you considering that Twin City 
would not have to aequire the lands it owns in fee, 
the lands over which it has flowage rights and so- 
valled options? 

A. Yes, sir, That’s correct. 

Q. You are also considering that the Twin City 
would not have to acquire from anyone as to the bed 
of the stream ? 

A, That is correct. Now, you are speaking about a 
60 foot dam, the area that would have to be acquired 
in order to develop it as a power site for a 60 foot 
dam? 

Q. Yes. 

A. 400 acres for a 60 foot dam would have to be 
acquired. 

Q. All right, 70 foot dam? 

A. 1250 aeres. 

Q@. An 80 foot dam? 

A. About 1850 aeres — I beg your pardon, 2850 


aeres. 


Q. Now, Mr. Johnson, you gave us a figure of 170 
acres earlier today in commenting on the red portion 
on Exhibit No. 26, what is the difference between that 
computation and the 400 acres you gave for the 60 
foot dam? 

A. A 170 aeres will earry the power pool to an ele- 
vation of 263. If you establish your power pool to 
elevation 263 you would still have to have more land 
above that elevation. 

Q. And that represents a difference of — 

A. —a difference between 170 acres and 400. 

Q. Now, Mr. Johnson, in making vour appraisal of 
a million and a half dollars as the market value of 
this site, did vou understand that the Twin City Power 
Company did not, at the time of the condemnation, 
have a license from the Federal Power Commission ? 

A. Yes, sir, I understand that. 

Q. Did you also understand that some 530 of these 
acres up to elevation 283 were under an agreement in 
favor of Tain City Power Company and Twin City 
Power Company of Georgia which were of some age 
and which the land owner might insist on some higher 
value ? 

Pe Yes, si’. 

Q. You took that factor into consideration ? 

A. Yes, sir. 


By Mr. Rosrnson: 
Q. Mr. Johnson, by examining you with reference 
to Exhibit 40, prior to giving your opinion, I am afraid 


136 


TI may have created an erroneous understanding as to 
whether your opinion as to value of the Twin City 
Holdings was based on the coniparisons shown on Ex- 
hibit 40. I would like for vou to explain whether or 
not your opiiion was so based? 

A. No, sir, my opinion is not based on that compari- 
son. ‘That comparison was used as a cheek to see 
whether or not a price of that nature would be in line 
with the market value as gone before, and was found 
that the price as finally determined was somewhere 
in the neighborhood of over half of what had been paid 
before on these projects. 

Mr. Ropinson: The witness is with you. 

* * x 

MR. NEVILLE C. COURTNEY, Was next ealled 
as a witness for the Twin City Power Company, et 
al., and after having been first duly sworn, the truth, 
the whole truth and nothing but the truth to tell, tes- 
tified as follows. 

Direct EXAMINATION 

By Mr. Rosinson: 

Q. Now, Mr. Courtney, will you give us your address 
and occupation ? 

A. I live in Brooklawn, New Jersey, Occupation, 
Consulting Hydro-clectrie Engineer. 

Q. And vour age? 

EE, 

Q. What is your educational background ? 

A. Leompleted two years at The Johns Hopkins Uni- 
versity in Civil Engineering. 
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Q. What has been your experienee ? 

A. I have had 38 years of general civil engineering 
practice, of which a little over 20 years has been in the 
hydro-electric or hydrauhe engineering field. The first 
11 years of my experience [ was with mainly minor 
sub-protfessional positions that one usually holds. But 
beginning with the U.G.1. Contracting Company of 
Plniladelphia, Pennsylvania, | spent eight years there 
with that company and its successors, The United 
Engineers Constructors, and mostly on hydraulie en- 
gineering work. The type of plant that I worked on 
there, I was Assistant Kngineer, under the engineer in 
charge of all the hydro-clectrie work, was at Baldwins- 
ville, New York, where we put im a conditional unit, 
generator — 

Q. — was that steam or hydro? 

A. That was hydro. I worked on the Rocky River 
Hydro-clectrie Pumped Storage Plant in Connecticut, 
which was quite a substantial development, a special 
development in the hydro-eleetrie field. IT worked on 
and helped develop under the supervision of the Chief 
Engineer of the Gorge Hydro-electric Plant in Ver- 
mont, and a number of other minor projects in the 
hydro-cleetric field, such as investigations from a con- 
tractor’s standpoint of the building of the Safe Harbor 
hydro-electric development on the Susquehanna River. 
We did not design the job but they were large con- 
tractors and we developed what we thought to be the 
proper method of approach for construction. 
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Q. During that period, under whose supervision were 
you? 

A. Under the supervision of Mr. Joel D. Justin. Part 
of the time while I was with those two companies I 
worked on the design of steam power plants. The last 
fifteen years of my hydro-eleetrie and hydraulic ex- 
perience was with Mr. Joel D. Justin, as an associate, 
or as a partuer. During my period with him we built 
a plant for the Dickey Hydro-Electrie Company, for 
the Dickey firm, built them a hydro-electric plant. We 
were consultants for the Philadelphia Eleetric Com- 
pany, where we did practically all of their hydraulic 
work dealing with hydro-eleetric power on the Cono- 
wingo Plant on the Susquehanna River. 

Q. Is that Conowingo one of the largest plants in the 
country ? 

Xe [tis, 

Q. What is the approximately installed capacity ? 

A. 250,000 kilowatts. We made sueh studies as put- 
ting in additional units and so forth. We made a report 
on the water supply for the city area of Philadelphia, 
not hydro-electric, but for the purpose of finding what 
was the most advisable poimt to secure water for the 
City of Philadelphia from the mountains up in New 
York State, or from other high points in Pennsylvania. 

We designed a plant down at Millville, New Jersey, 
for an intake structure to a hydro-electric unit. There 
were a number of other jobs of such nature of design- 
ing and building dams in which we acted many times 
for contractors as engineers. For instance on the 
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Quabbin Dam in Massachusetts, we worked with the 
Contractor to make up designs for the hog box and 
wood dredges to go on the pool for constructing that 
earth damn. 

Under the firm of Justin & Courtney, I became 
associated with Mr. Justin, we worked on a number 
of projects, also including those after his death, and 
incidentally his son and I have continued the partner- 
ship since. We worked on the large storage reservoir 
for the Pacific Gas & Electric Company out in Cali- 
fornia as a method of getting additional storage for 
all the hydro-eleetric units on the Big Feather River. 
Since his death [ have continued that work with the 
Pacifie Gas. I designed an earth dam for the City of 
Chester in southwest Pennsylvania with four other 
engineers in the City of Philadelphia which was used 
as a water supply project. It involved an earth dam 
with taintor gates. 

We designed a job for Camden County, New Jersey, 
for a special type of project In which we built a dam to 
permit the polluted waters of the Delaware River 
from proceeding up stream by having gates to let the 
waters move up so that the waters up stream would al- 
ways be fresh and be suitable for recreation and bath- 
ing and fishing and so forth. 

We designed two dams for the township of Morris- 
town, New Jersey, in which the upstream part was used 
for recreational purposes and not power purposes. 

We were engineers on the Schuylkill River Project 
in Pennsylvania, which was a $30,000,000.00 project, in 
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which our partnership was to design all the permanent 
dams that was necessary on that project for the pur- 
pose of de-silting or catching the silt that came down 
from the coal mines so that we conld pump it by 
dredges from those reservoirs and put it upon high 
ground in the adjacent sections of the river. That 
work was continued for about two years and a half 
after Mr. Justin’s death, and we have completed all 
those dams in that time. There are a number of other 
minor, quite a mumber of other minor projeets, but T 
have shuply given you the major ones. 

In this section of the country, I might say, there 
are four projects that we did quite extensive work on. 
One of them was the Saluda dam, not the original dam. 
We did not get in on that until about 1941 when we 
were eniployed by the Engineers of the South Carolina 
Gas & Electric Company, and we designed — I made 
the flood caleulations under Mr. Justin’s supervision. 
IT made a study of the rainfall, the advisability of in- 
stalling additional spillway capacity at that dam, and 
also we designed a method of strengthening the dam 
by taking the roek from the spillway excavation and 
placing it on the down stream slope to make the dam 
still more stable, and by that result permitting the 
height of the water in the Saluda reservoir to be raised 
and thereby securing more capacity for that particular 
electric conipany. 

About five years later, on the same projeet, or the 
same general projeet, we made additional studies m 
connection with Gilbert Associates of Reading, Pa., for 
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a low head project bnmediately down stream from the 
big Saluda dam for the purpose of securing additional 
energy and capacity, particularly with respect to secur- 
ing a leense from the Federal Power Commission. 

We were the engineers, hired by the loeal engineers, 
on the Buzzard’s Roost Hydro Projcet, above the 
Saluda Project, where we did some work for them on 
the design of the stilling basin and retaining walls of 
the dam. 

IT worked with the firm of Albright & Friel of Phil- 
this particular field, his qualifications are outstanding. 
adelphia to determine the advisable source of water 
supply for the City of Winston-Salem in North Caro- 
lina. They were the Sanitary Water Supply Engineers 
for that firm, and I was employed as a consultant from 
that standpoint. 

@. Have you done any work in connection with valu- 
ation of projects? 

A. While the Grand Hydro, or just before the Grand 
Hydro case was brought before the courts, | worked 
wider the supervision of Mr. Joel D. Justin for a 
number of months in assisting him in determining the 
valuc, or what we thought was the value of the Grand 
River Hydro Project, known as Pensacola also, near 
Vinita, Oklahoma. 

We were also employed by the Tennessee Valley 
Authority in connection with the Powelson case to 
determine the value of four projects in Southeastern 
Tennessee, or Northwestern North Carolina for report 
to them as to what we thought the value of that prop- 
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erty was. We made that report, but neither Mr. Justin 
nor I were called upon to testify in the case. 

In the recent past the firm of Justin & Courtney have 
had oecasion to determine the valuation of eertain 
losses to the hydro-clectric plants, which the Senior Mr. 
Joel D. Justin and 1 designed in 1937 for the Dickey 
plant in Maryland. We were acting for the Dickey 
people and made our report to the Dickey people, and 
the results of our report were accepted by the City 
of Baltimore without the annual loss, I should say, was 
aceepted by the City of Baltimore as a basis of settle- 
ment which the city has agreed to. 

Q. Now, Mr. Courtney, in approaching a study of 
the Twin City Power Company, the Price Island pro- 
posed development and dan site and lands here, what 
material have you had available for your study? 

A. I had available the various, what is generally 
known, as the 308 reports. [ had the opportunity to 
look at the Definite Projeet Report on the Clark Hill 
Project on the Savannah River. 

Q. The Clark Hill Project? 

A. Yes, the Clark Hill Project. I had the duration 
eurve, which, I understand, was prepared for the 


monthly duration curve, which was prepared by the 
Army Engineers on the flow, their calculated flow, at 
Price’s Island. I had the various loads of the power: 
companies, principally, three, the Dukes, The South 
Carolina and the Southern Companies, or Georgia, , 
as we call it, which T seenred from the Federal Power: 
Commission, and I had the benefit of the previous 
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studies made on the Twin City Project, including 
sueh things as the preliminary permit, which was 
granted by the Federal Power Commission to the Twin 
City Company. I also had the maps of the various 
counties that you have heard submitted here yester- 
day. I had the benefit of looking at the old Amburson 
drawings that were prepared back — the ones that 
IT saw were prepared in 1909. I think they were pre- 
pared first on one head 60, and then later that head 
was increased to a higher head. I had the benefit of 
generally other miscellaneous imformation that was 
either available in a general way that had been sub- 
mitted, and other pertinent information that I was 
able to secure. One particular report was the report 
of the Southeastern Power Market Survey, made by 
the Federal Power Commniissionu, and dated in March 
of 1947, particularly applying to the regions involved 
in Georgia and South Carohna. 

Q. I believe the pertinent portions of that report 
have been offered in evidene, have they not? 

A. I don’t think so? 

Q. You don’t think so? 

A. No sir. I mercly had reference to it for my 
studies. 

Q. Now, I assume that you also have the general 
engineering information that is available to engineers 
on prices and things of that kind? 

A. Yes, sir. 

Q. Now, in approaching this study of the best devel- 
opment of this site, did you consider a single head, 
or more than one? 
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A. I eonsidered more than one head. 

Q. What heads did you consider as being an eeon- 
omical development ? 

A. I considered anything from 60 to 80 or 90 foot 
head. 

Q. Now, in approaching — First, I will ask you: 
did you find that the Twin City site at Price’s Island 
was suitable for development for water power pur- 
poses ? 

A. Yes, very favorable. 

Q. Did you find it favorable at all of these heads 
that you mentioned ? 

A. I found that it eould be developed at any of 
those heads. But, if I may add, T find from my ealeu- 
lations so far that the range of the upper head makes 
the most valuable site for a hydro-eleetrie project. 

Q. Are these Twin City properties also useful for 
water power purposes in connection with a down 
stream projeet ? 

A. Oh, very mueh so. These properties oeeupy a 
very key position in the whole set up, not only from 
the vertical standpoint at Twin City, but they are a 
very vital part for any development at any one of the 
proposed sites that might have been built down streain. 
T think there were three in total, two of them between 
Priee’s Island and Clark Hill, and also Clark Hill. 

Q. It is aetually a part of the Clark Hill Project? 

A. Oh, yes. 


Q. Now, you spoke of a vertical position, what do. 


you mean by that? 3 
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A. Well, I mean a 60, 70, 80, 90 or even a 100 foot 
head. 

Q. What is the fall of the river between Price’s 
Island and Chamberlain’s Ferry, approximately ? 

A. The fall of the river? 

Q. Yes, on the Twin City Properties? 

A. You speaking of the fall of the river now ? 

(). Yes, on the Twin City’s lands? 

cA. Lt would run probably 60, 70, 80 or 90 feet. 

Q. At Chamberlain’s Ferry, beginning at Chamber- 
Jain’s Ferry, which is approximately the upper end 
of the Twin City Properties, what would it be? 

A. 1 would say 60 feet. I would have to look at 
Chamberlain map to verify that, but I think it is ap- 
proximately 60 feet. 

Q. Sixty feet ? 

A. Yes, sir. 

. Now, what factors are taken mto consideration 
by you in arriving at the market value of the Twin 
City Properties involved in this ease ? 

A. The head, and the flow condition, the amount of 
water that’s in the stream, the market in this partic- 
ular section, how the market is growing and has grown, 
and the possibility for its continued growth. I would 
conipare that with what we could get from any one of 
these different heights of development, I would com- 
pare that with the next best source of power supply, 
which would he steam, to see if it was economical to 
develop it at any height with the purpose of trying 
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to fimd somewhere near the optimum height that it 
should be developed. 

Q. Anything else? 

A. I would consider whether or not there were any 
railroads in the valley, or rather it would have a great 
weight in determing that value. In this particular 
‘ase there are no railroads whatever running up the 
valley. There are no bridges, until you reach the bottom 
of the girder of the bridge at elevation 326. 

Q. That is the bridge between Lincolntown, Georgia, 
and MeCormick, South Carolina? 

A. That’s right. There are no highways to be moved. 
Of course, there may be a few roads that people go 
down to fish, but I mean real highways. There are no 
transmission lines. There is practically no improved 
property on the site, and there is one big feature that 
T would consider is the fact that the Twin City people 
have assembled this land into one enormous block 
of acreage, in which one owner owns a very, very large 
percentage of the entire acreage that would be required 
to make this development. The nearness of the trans- 
mission lines is also a factor. About five nnles, approx- 
imately five miles west of Price’s Island is a 110,000 
volt line of the Georgia Power Company. The rail- 
roads for bringing in the material, generators, turbines 
and cquipment and so forth are extremely elose at 
Modoe, being approximately two miles. The access 
lands, or lands necessary for the railroad owned by the | 
Twin City Power Company. It even has been graded 
and made for a road and at one time a road was con- 
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structed, as I understand. The site gives good storage 
for development. There is a strong possibility that at 
sometime in the future that upstream developments 
would have been constructed, such as the Calhoun 
Falls, or Hartwell, which the storage in those reservoirs 
would very materially aid any development at any head 
at Twin City. I think that generally covers it. 

Q. After giving consideration to these factors and 
studying the lands of the Twin City Power Company, 
have you formed an opinion as to the fair market value 
of its lands required for the development of this water 
power as of June, 1947, prior to the condemnation pro- 
ecedings, if sold by one who was willing but not com- 
pelled to sell, and bonght by one who was willing, but 
not compelled to buy ? 

Wy, Ves, SIV. 

Q. What is that tair market value, Mr. Courtney ? 

Mr. Miuuer: I think it is perfeetly apparent that he 
is using the same factors and the same basis as the wit- 
ness, Dr. Creager, on yesterday, and my general ob- 
jection runs to the same Jine and I make the same 
objections, of course, and I will reserve all of it until 
the motion to strike after the cross examination, which 
T shall urge at that time. I don’t believe it is necessary 
for me to restate it all over again that I am objecting 
to the power value. I assume that the Court is going to 
overrule it at this time anyway. 

Commissioner McFappen: We will admit this evi- 
dence, subject to Mr. Miller’s general objection, and 
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all specific objections to similar testimony offered by 
Dr. Creager and by Mr. Jolimson. 

Q. What is that value, Mr. Courtney ? 

A. At least $1,900,000.00. 

Q. In arriving at that value, did you understand that 
the Twin City Power Company had no Federal Power 
Commission license ? 

A. Yes, sir. 

Q. Did yon understand that in arriving at that value 
that the Twin City Power Company did not rely upon 
any power of condemnation ? 

A. Yes, none whatever. 

Q. And did you understand, in arriving at that value, 
that there was some land necessary for a 60 foot head 
or a higher head which the Twin City Power Company 
lid not own and did not control ? 

A. Yes, sir. 

Q. In arriving at that value, did you understand — 

Mr. Mintuer: — May it please the Court, I think these 
witnesses, all of them, are generally quahfied, and I 
want to say that any objection that IT have made is not 
addressed to any general qualification of any of these 
witnesses who have taken the stand, but I don’t think 
this witness can be cross examined about lands by 
connsel, about the valnes, and T object to him asking 
leading questions. 

Commissioner McFappEN: Yes, those questions are 
‘ather leading, Mr. Robinson. 

Mr. Ropixson: Well, I will phrase the questions a 
little different. 
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Q. Mr. Courtney, in arriving at your conclusion, 
with reference to the Twin City lands, did you have any 
information about the type of ownership and control 
of the Twin City Power Conrpany of these lands? 

A. Well, yes, L understood there were some in there 
with options, possible options. 

Q. Did you understand anything with regard to the 
age of these options ? 

A. They were quite old, relatively. 

Q. In arriving at your value, did you give any con- 
sideration to the age of those options ? 

A. Well, I gave consideration but it didn't affect 
my price that I arrived at. 

@. Now, would you be in position to compare this 
hydro-eleetric site at Price’s Island with other un- 
developed sites with which you are familiar within the 
eastern part of the United States? 

A. Compare it with other sites? 

Q. I will ask you this first, are any two sites ab- 
solutely comparable ? 

A. No, sir, 

Q. With reference to favorable or unfavorable con- 
ditions, how would you rate this site as compared to 
other sites with which vou are familiar with? 

A. I would rate this site as extremely favorable. T 
don’t know as I have ever seen a site where it had so 
— well there were no railroads, no transmission lines, 
no highways, no bridges within a reasonable elevation 
of that development. It is almost perfect from that 
standpoint. The flow of the river is good. You have 
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good drainage area. It rises in the Smokey Mountains, 
and the run off is good, it is about one and forty five 
hundred second foot per square nile. Everything 
poiits to an extra fine development. 

Q. Now, you said a few minutes ago that you did 
some work on Buzzard Roost Project on the Saluda 
River in South Carolina, which I believe is a 60 foot 
head, approximately ? 

A. I do not remember the exact head, but I do 
know that it is somewhere in that neighborhood. 

Q. Is the stream flow there anything like it is at 
Price’s Island ? 

A. No, sir. 
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Pertinent Excerpts from Ex. D-I-144, the Testimony of the 
Owner’s Valuation Witnesses in the Grand Hydro Litigation. 


JorL D, Justin, called on behalf of defendant, Grand 
Hydro, in chief, after having been duly sworn on 
oath, on direet examination testified as follows, to wit 


* 


Q. Now, as the result of that contact will vou just 
tell the gentlemen of the jury here what investigation 
and what work, and what study vou did, to determine 
the value of this dam site over there at Pensacola? 

A. Well, I first visited the dam site, which, at that 
time was in the conrse of construction, and they had 
a number of the foundations for the braces open at 
the time, and I got an excellent view of the foundation 
conditions there, and I went around the top and ob- 
served everything that I could. Then, later in 1940, I 
‘ame back and I visited the structure again. At that 
time it was completed, the project completed, and I 
also saw it from the air, went up the lake and observed 
the conditions, and I got a pretty good idea of what 
sort of a project it was, and what the conditions were, 
and I studied all of the available engineering data 
that I could get a hold of as to the project, and there 
was a considerable mass of data that was not very clear, 
and I got a pretty good line on it. 

Q. Now, Mr. Justin, in connection with the engineer- 
ing report that vou refer to, | want to ask you if it is 
in the provinee of the United States government, or the 
chief engineer’s office, to publish those studies of the 
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various streams of the United States — are such publi- 
eations made by the governnient. 

A. They are made usually for some particular pur- 
pose, like the flood control comnittee, or something 
like that that they put in the report of the chief 
engineer as a part of the same document. Of course, in 
addition to that, there are publications on stream valucs 
by the Geographical Survey, and the water supply 
papers. 

Q. Do you remember what purpose, the govern- 
mental purpose of the publications on the Grand River 
was ? 

A. The purpose I would say, off hand was whether 
or not the project was feasible. 

Q. The water power project? 

A. The water power project and flood control, water 
supply and flood control — water power and flood con- 
trol. 

Q. From vour study of those reports, and from your 
investigation of this dam site, did you consider you 
were possessed of sufficient information to make an 
appraisal of its market value? 

ee Wes, Sit. 

Q. Now, so that the jury may visualize the situation, 
ean you tell us, (indicating on map) the line up there 
shown on this map under the blue line, and the line imn- 
mediately next to it, the blue lne being the axis of the 
dam, was that physically adaptable as a dam site? 

A. It certainly was. 
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Q. Did your investigation disclose that that land 
constituting that dam site, had a special value for dam 
site purposes, or had any such value? 

A. It had a value. 

Q. Now, will you please tell the jury, Mr. Justin, 
what consideration, or what fact, caused you to arrive 
at that conclusion that it did have a special value and 
an advantageous situation for dam site purposes? 

A. I considered the adaptability and the relative 
advantage of the site, and the values of other sites in 
comparison of whieh [T am familar; the available 
those are all 


stream flow; the power and encrgy 
iteins; the storage capacity at the site, the conditions 
in the territory, and effect of the proposed develop- 
ment, and the feasibility of the projects downstream. 

I might explain that: You build one projeet up to 
the watershed and you store water there; you ntilize 
that water to make your power, you let that water flow 
downstream; now, it is being stored, it is stored the 
way you want it, and it ean be nsed by other plants 
in the future downstream, plants which may be built 
in some cases — though, in this Instance — in this case, 
they are not in existence; the adaptability of the pro- 
ject in the installation of additional capacity at a later 
date, 

My experience is that when von have a large reser- 
voir, it is always feasible to use it, because later on 
when the load rose materially yon can put in more 
capacity, and because hydro capacity is very advan- 
tageous for that purpose. 
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I considered the market conditions covering the 
utilization of the power and energy which the project 
might produce, the breakdown interference that might 
be offered by a steam system, and the advantages of a 
large reservoir. Now, you have a large reservoir, and 
in ease you have a breakdown in the steam plant im the 
system, why, you can just pull on that reservoir for 
waters on hand until your steam plant has been re- 
paircd, and they can carry their proper proportion of 
the load. 

Q. Something that would be there if you had a broken 
transmission line, and the hydro would be in a position 
to aid in order not to stop service from the steam line ? 

A. That is true; but, of course, if you had a break in 
the transmission lines, there isn’t really an advantage 
because the break could be in the hydro. 

Q. What I mean is, that the hydro is instantly avail- 
able to serve what it is hooked up with? 

A. That is true, it is instantly available. 

Q. Now, Mx. Justin, I might ask vou two or three 
questions about those subjeets you mentioned. Did you 
find the market condition favorable for this dam site 
development ? 

me, Jedd: 

@. Did you find it would have adequate storage to 
serve that market according to its needs? 

A. It was. 

Mr. MarsHauu: I think the Authority is going to ob- 
ject to the indefinite sort of questions propounded, and 
the indefinite sort of answers which the witness gives. 
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Reference is made to the project, what kind, what 
size, What capacity is left entirely out of consideration 
m this testimony. I subinit, your Efonor, that counsel 
and the witness ought to be directed to confine his 
questions, and his answers respectively to a certain 
definite time, so that we may be able to understand 
what the effect of the witness’ testimony is, and lay a 
proper predicate for cross-examination. 

By Mr. Fow er: 

Q. Now, Mr. Justin — 

Mr. MarsHauu: (Interrupting) Exception. 

By Mr. Fow er: 

Q. (Contimung) You have made an appraisal of 
this Pensacola dam site, owned by Grand Hydro. Did 
you make that appraisal and arrive at your conclusion 
as to the value despite the fact that the Grand Hydro 
did not own all of the reservoir land ? 

rand. 

(. Did you make that appraisal and arrive at your 
estimate of valne of this dam site — of these dam site 
lands, without regard to whether Grand Hydro pos- 
sessed any permit or license from any governmental 
authority to build a dam on the river? 

A. I did. 

Q@. Did you appraise it as an undeveloped dam site ? 

A. Appraised it as an undeveloped dam site. 

Q. Now, I will ask you, Mr. Justin, if you formed am 
opinion as to the fair cash market value of those lands. 
coustituting the Pensacola dam site, as of date of. 
January 1938, to January 1940, such value to be that! 
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which the land would have in a transaction between 
a willing buyer and a land seller, taking into considera- 
tion all the uses of these lands constituting the dam 
site to which they could be reasonably adapted, and 
could within reason be apphed at the time I have 
indicated, excluding the proposed or existing Improve- 
ments of the Grand River dam. I am sure you have 
formed an opinion of that kind ? 

My. MarsHayzi: That is objected ta, your Honor, for 
the reason there is no way to determine from counscl’s 
question as to whether it was a dam for stock water, a 
dam for hydroelectric power purposes, or a dai for 
flood control, or what its capacity was, and many facts 
are left entirely out of consideration of this witness’ 
testimony, which ought to be set forth as legitimate 
purposes, and as a foundation for his opinion. 

Mr. Fow Ler: Your Honor, #s I understand, Mr. 
Marshall is suggesting that that is a part of the cross- 
«xXamination. 

Mr. MarsHauu: No, sir. 

The Court: Overruled. 

Mr. MARSHALL: Exception. 

By Mi. Fow ier: 

@. You say vou have formed an opinion as to the 
fair cash market value of the property I have talked 
about as to that time ? 

A. I have. 

Q. Now, Mr. Justin, will vou tell the jury what that 
Opinion is? 

Mr. MarsHauu: We object, vour Honor. 
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The Covrr: You object to the question? 

Mr. MarsHatu: Yes, sit. 

The Covurr: Overruled. 

Mr. MarsHaLtu: Would your Honor permit me to 
state my objection ? 

The Court: Yes. 

Mr. Marsuauu: | am giving a copy of it to the re- 
porter. It 1s more or less voluminous and divided into 
three separate and distinet parts, and we are prepared 
to have the Court consider the matters of this objection. 
(To the reporter) Frank, will yon copy this into the 
transcript ? 

The Reporter: Yes, sir, I will copy it. 

(A copy of which said objection handed to the re- 
porter, is as follows, to wit:) 

Plaiititf objects to the question because : 

1. That Grand-Hydro did not possess a valid permit 
or heense to apply the waters of Grand River to any 
beneficial use, because it has not been shown that an 
adjudication of water rights in Grand River was had 
prior to the time of the granting of its permit by the 
State Conservation Commission as required by the laws 
of Oklahoma and as declared by Owens v Snyder, 52 
Okla. 772, 152 P. 833, and Gay v. Hicks, 33 OklanGio 
124 P. 1070, and as required by the Water Code of the 
State; 

2. That Grand-Hydro’s water use permit is not 
shown to have been kept in good standing because it Is 
not established that it constructed one-fifth of the 
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works called for thereby within two years from the date 
of said pernit’s issuanee ; 

3. That it has not been shown that Grand-Hydro 
had any right, under its permit from the State Conser- 
vation Commission, to construct any dam on the so- 
called dam-site tract in question; 

4. Nor does it appear that Grand-Hydro secured any 
amendnient to its permit allowing it to (1) defer the 
connnencement and conipletion of the construction of 
one-fifth of its proposed works within two years from 
the date of issnance of said pernnt or (2) to construct 
a dam or dam improvements on the dam-site traet in 
question. 

Plaintiff objects, additionally but separately, to the 
question because : 

It has not been shown that Grand-Hydro could, as 
of the date of the ‘ttaking’’ of the dam-site lands in 
question, have been reasonably expected to aequire, 
within a reasonable time, the lands necessary to be 
comnbined with the alleged damsite lands in ordcr to 
complete the control, for project purposes, of the whole 
of the lands necessary to enable the dam-site tract in 
question to be utilized for dam-site purposes without 
exercising the power of eminent domain. 

Plaintiff objects, additionally but scparately, to the 
question because : 

Grand River, being an immediate tributary of the 
Arkansas River, a federally adjudicated navigable 
stream of the United States, and a generally recog- 
nized navigable stream below the month of Grand 
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River, is within the jurisdiction of Congress under the 
Constitution of the United States to regulate and con- 
trol in behalf of the interests of interstate and foreign 
ecommerce, it has not been shown that Grand-Hydro, 
prior to the date of taking of the dam-site lands in 
question: 

1. Filed a declaration of intention to build any dam 
at said dam-site, or at any location on Grand River, as 
required by the Federal Power Aet; 

2. Filed, or secured the granting of, an application 
for a preliminary pernut to construet a dam at the 
daim-site in question ; 

3. Sceured a Federal Power Leense to construet any 
dam at the dam-site in question; 

4. Filed any appheation for such a Federal Power 
heense ; 

5. That the Federal Power Commission had ever 
found that the building of such a dam structure as 
that described in the question propounded and in the 
testimony given eoncerning the adapability of said 
dlam-site would not affeet the interests of interstate 
for foreign commerce. 

* * *% 

Mr. ManrsHati: We again objeet to the question and 
the answer sought to be elicited as incompetent, irrel- 
evant, aud immaterial, and particularly beeause the 
record discloses clearly and affirmatively that the 
Grand Hydro did not at the time those lands were 
taken, or at any time prior thereto, have any permit 
or license from the Conservation Commission of the 
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State of Oklahoma to construct any dam or other 
river improvements for the purpose of generating 
hydroclectric energy on Grand River upon the dam 
site lands in question comprising, according to Grand 
Hydro’s contention, some 417 acres. 

The Court: Overruled. 

Mr. MarsHauu: Exception. 

The Courr: Call the jury in. 

(At this time the jury is duly returned into open 
conrt, Whereupon the trial of said cause proceeds as 
follows, to wit): 

By Mr. Fow er: 

Q). Mr. Justin, Just before recess T had asked you 
if you had formed an opinion as to the fair cash market 
ralue of those lands constituting the Pensacola dam 
site, and the rest of the question, as you will recall it, 
and I believe you said you had formed an opinion as 
to the fair cash market value. Now, I will — 

A. (Interrupting) I have. 

Q. (Continuing) T will ask you to tell the jury what 
that opinion is. 

Mr. MarsHauti: Your Honor please, we renew our 
objection. 

The Covurr: Overruled. 

Mr. MarsHauyi: Exeeption. 

A. In my opinion the fair market value of the dam 
is over $850,000. 

* * * 
Cross EXAMINATION 
By Mr. Davipson: 
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Q. Mr. Justin, you have never lived in Oklahoma, 
have you? 

oe N Osi 

Q. Aud you never did go over the Grand River dam 
project before it started, did you? 

A. Not before any construction was started. 

Q. You are not famitar with the sales of land in the 
Grand River dam valley, are you? 

A. No, sir. 

Q. And never have been? 

A. That’s right. 

@. And you don’t know what any of that land in that 
valley ever sold for, do you? 

A. That’s right, of my own knowledge. 

Q. Of your own knowledge. You have had no ex- 
perience in buying and selling land in Oklahoma ? 

A. No, Lam not an expert on land, just on dam sites. 

@. And you never engaged in buying and_ selling 
land in the Grand River valley, did you? 

A. No, sir. 

Q. You are not acquainted with the status of the 
titles of the land involved in the Grand River dam pro- 
ject, were you? 

A. No sir. 

@. You don’t know whether there was any state 
owned land in that area? 

A. No, sir. 

Q. And you don’t know whether there was any fed- 
eral owned land in that area, do you? 

A. No, sir. 
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Q. And you don't know whether there was any 
restricted Indian land in that area? 

A. @o, sir. 

Q. And you don’t know whether there was any tribal 
eemeteries in that area or not, do you? 

A. Well, I think it is probable that there are ceme- 
teries, beeause I never saw a project vet that didn’t 
have some cemeteries. 

Q. That is just a gness on your part that this one 
did have, isn’t it? 

A. It is a little more than a guess. Any place that 
has been settled for any length of time is bound to 
have cenicteries in a scope of fifty thonsand acres. 

Q. You don’t know abont the number of miles of 
railroad that will have to be re-located, do yon — did 
vou? 

A. Exeept from the maps. 

Q. And you don’t know anything about the character 
of the road beds? 

A. Well, in general 1 do. I have seen plenty of those 
road beds. I don’t know what sort of railroads there 
are. 

@. And you don't know how many bridges would 
have to be relocated ? 

A. No sir, not of my own knowledge. 

Q. And vou don’t know how many state, federal and 
county roads have to be relocated, do you? 

A. Well, I had maps that showed that there was a 
considerable number of them. 

Q. You don’t know anything about the number of 
towns that had to be relocated, did you? 
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A. Yes — now, right there, of course those things 
are shown hy the topographic maps. You can see them 
right on there. 

Q. And you don’t know anything about the oi] pipe 
lines and gas pipe lines that have to be removed, do 
you? 

A. Only in the same way. 

Q. Just from the map? 

A. Just from the map and from information from 
the engineers that were working on the project. 

Q. Did the map show the location of the pipe lines? 

A. I ean’t be sure whether it did or not now. 

Q. You don’t know anything about the number of 
telephone or utility lines that had to be removed, do 
you? 

A. Only from the work of the other engineers that 
were working on their construction and moves. 

@. You don’t know anything about the aereage of 
Indian tribal lands that had to be acquired, did you? 

A. No, I didn’t, but they have all those diffieulties 
on their projects, you know. 

Q. Well, you always have to use the power of eminent 
domain to get them, don’t you? 

A. No, sir 

Q. Do you know of any project that has been ac- 
cepted that didn’t resort to the power of eminent do- 
main ? 

Mr. Fowuer: We object to that, your Honor please. 

The Court: Overruled. 

Mr. Fow ver: Exception. 
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A. I have known of such projects. 

By Mr. Davipson: 

q. It is rare instance, isn’t it? 

A. It is not overly rare. 

Q. In nearly all of those cases the power of eminent 
domain is used to unite the land under one ownership, 
isn’t it? 

Mr. Htupsox: Your Honor please, may we have an 
objection to all of this line of testimony and the same 
ruling ? 

Phe Wourr: Yes, sir. 

A. The power of eminent domain as I conceive it, 
nierely means that the owner is entitled to compensa- 
tion. They can get this land by other means; they can 
condemn it, and then the value, the fuir value of that 
land, is assessed by the court. That is what I think it 
means. 

Mr. Davipson: That’s right. 

A. And, of course, that power is possessed by almost 
all publi utilities. 

Q. And they use it too, don’t they ? 

A. They sometimes use it, but I know of a great 
many compames that have a policy to never use it. 

Q. Did vou know at the time of the taking of these 
Jands involved in this case, the Grand River Dam 
Authority had already acquired approximately 29,000 
acres of reservoir land in this reservoir, and that under 
the law of the creation of the Grand River Dam 
Authority that land could not be alienated ? 

A. I didn’t know anything about that. 
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Mr. Hupson: If the Court please, we object to the 
question as incompetent, irrelevant, and immaterial. 

Mr. Davipson: Under provision of the enabling aet, 
if your L[lonor please, prohibits the Authority of dis- 
posing of any land — 

The Count: (Interrupting) That is a legal question. 

Mr. Marsuauu: That is one of the grounds of the 
objection that has been made. 

The Courr: Well, the objeetion will be sustained, 
except that part of it — (hesitating) 

Mr. Davipson: We offer to show by this witness, if 
he were permitted to answer, that he would say that 
he didn’t know. 

Mr. Hupson: We object to the offer as ineompetent, 
irrelevant and immaterial, and one that has been passed 
right squarely on by the Supreme Court. 

The Court: A part of that question is all right. 

Mr. Davipson: May I put the question this way, your 
Honor — 

Q. Mr. Justin, did you know that at the time the 
Grand River Dam Authority took the lands involved 
in this case, that it had already acquired and owned 
approximately 29,000 acres of reservoir lands in the 
basin of the reservoir created by the dam? 

Mr. Hupson: Ineompetent, irrelevant, and immater- 
ial, and it is overruled by the opinion in this ease. 

The Court: Overruled. 

Mr. Hupson: Exception. 

By Mr. Davipson: 

@. You know that? 
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A. No, sir, except by hearsay. 

My. Hupson: We move to strike the answer of the 
witness as Incompetent, irrelevant, and immaterial, and 
prejudicial. 

The Court: Overruled. 

My. Hvupson: Exception. 

By Ma. Davipson : 

q). You are not a lawyer, are you, Ma. Justin? 

A. No, sir, I know nothing about the law. 

Q. Now, I believe you said, that you gave your 
opinion as to the fair market value of this dam site 
without giving any consideration to the fact that the 
Grand Hydro had not united and aequired under its 
ownership all of the lands neeessary for the project, is 
that true? 

FAS) NO, Sit, 

@. You did take that into consideration ? 

A. I took into consideration the faet that they owncd 
the dam site, but night not have owned all of the 
reservoir lands. My answer was regardless of whether 
they did or did not. 

Q. Did you give any consideration to the fact ax 
to whether or not they had acquired all of the over- 
flow land? 

A. That’s right, it is absolutely independent. 

Q. Did you give any consideration to the question 
of whether or not there was any reasonable probability 
that the Grand Hydro, or the grantee of the Grand 
Hydro, could, within a reasonable time acquire and 
unite under one ownership all of the lands necessary 
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to constitute the building of the project, so that the 
dam site could be utilized for dam site purposes ? 

Mr. Hupson: If the Court please, the defendant ob- 
jects to that portion of the question which relates to 
the proposition of whether or not the condemnee could 
unite it; that would depend upon what the purchaser 
could do and not the condemnee. 

The Court: (To the reporter) Read the question, 
Mr. Reporter. 

(At this time the question is duly read to the Court 
by the reporter.) 

The Covurr: Overruled. 

Mr. Hupson: Exeeption. 

The Witness: The grantee means also anybody that 
they might sell it to? 

Mr. Davipson: That’s right. 

A. They might sell it to anybody? 

Q@. Anyone other than the Grand River Dam Author- 
Ly. 

A. That’s right. 

Q. You did take that into consideration, did you? 

A. The Grand River Dam Authority is a publie 
body; that is the owner of the project now. 

@. Anyway, you took that ito eonsideration, did 
you. ? 

A NOS) Sire 

Q. Did you take into consideration the faet that the 
Grand Hydro had never filed a declaration of intention 
to the Federal Power Commission, or applied to the 
Federal Power Commission, for a license or permit to 
build a dam on Grand River? 
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Mr. Wepson: Object to that as invempetent, irrel- 
evant, and immaterial, and that has been answered in 
the opinion of the Supreme Conrt in this ease. 

The Court: Overruled. 

Mr. Ltvpson: Exeeption. 

By Mr. Davipson: 

Q. Did you take that into consideration ? 

A. I took — I didn’t know what the facts were 
whether or not there had been a permit granted, or 
whether the Federal Power Commission — what had 
been done, but my opinion was entirely regardless of 
whether it had been done or not. 

Q@. It was regardless of whether they held a permit 
from the state or held a permit or heense from the 
Federal Government — yon gave that no consideration ? 

A. As I saw it, it wouldn’t make a bit of difference. 

Q. Bnt IT am asking yon whether or not you gave 
any consideration to that? 

A. I gave consideration to the fact that I included 
it in my mind, but that it didn’t make any difference 
whether they had the different things from the govern- 
ment or not. 

@. And therefore you didn’t give any consideration 
mo that fact? 

A. I didn’t know the facts, so I conldn’t. 

Q. You didn't know whether they had a Heense of 
anv kind? 

A. No. 

Q. Now, Mr. Justin, the larger percentage of those 
projects you have been connected with, either in the 
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capacity of appraising the dam site, or as consulting 
engincer on them, were located in the east, were they 
not? 

A. No, sir, where is it you draw the line? 

Q. Well, I would say east of the Ohio, and Mis- 
sissipp1 Rivers? 

A. Well, without giving a little time to it, and mak- 
ing a study, my impression is approximately half and 
ee 

Q. Approximately half and half? 

A. Yes, sir, certainly half of them: were west of that 
line. 

Q. Are you acquainted with the doctrine of riparian 
rights that apply to the eastern states ? 

A. I have heard the matters discussed. 

Q. You know what it means? 

A. Well, not very clearly. 

Q. Arve you familiar with the doctrine, the arid 
states’ doctrine of water rights that prevails in the 
western states ? 

A. In the same way. 

Q. You know there is a difference between the two? 

AD Iiveeiiitiestiatcs: 

Mr. Fow.trer: Your Honor, we will object to that line 
of cross-exanination. 

The Courr: Sustained. 

ty * * 

Wintuiam F. Unt, ealled on behalf of defendant, 
Grand Hydro, in chief, having been duly sworn on 
oath, on direct examination, testified as follows, to wit: 
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* ¥ * 


Q. Now, Mr. Uhl, would you indicate the price or 
value of the Pensacola dam site about which this law- 
suit is concerned ? 

Yes, I would. 

You were engaged to put a price on that dam site ? 
Yes, I was. 

When were you so employed ? 

I think it was something in 1939 or 1940. 

By whom were you engaged ? 

I was engaged by Mr. Lyons of the Grand Hydro. 


OQPOoPOPOo> 


Now, as a result of that engagement, have you 
studied the value of the Pensacola dam site? 

A. LI have. 

Q. What sources of information have you used — 
how did you set about to acquire the knowledge you 
have to have in order to price it? 

A. I was furnished with various reports and docu- 
ments, information about it by both private and govern- 
mental ageneies. 

@. Was that information of such character and 
quality and quantity as to enable you to form an opin- 
ion as to the value of the Pensacola dam site? 

A. Yes, it was. 

Q. Did vou eonclude that by reason of its physical 
formation and location, that it had a value as a dam 
site or did not have a value as a dam site? 

A. I concluded from my investigation that it did 
have a value as a dam site. 

A. That it did have a value as a dam site? 


ae) XY Cs Sti 

Q@. Now, can you tell the Jury in as few words as you 
ean, just what led yon to that decision — in a general 
way. 

A. I found that a dam could be built there, and that 
the physical conditions were such that it would be feas- 
ible to build a dam; that a certain amount of water 
could be impounded there and stored there, and that a 
development could be made to create electrical energy 
which would be suitable for the market in this territory. 

Q. Did you find that that energy would be available 
or marketable in competition with any other power 
that might be available there ? 

A. Yes, I determined that it would be. 

Q. Mr. Uhl, I will ask you if, as a result of your in- 
vestigation and your experience, you have formed an 
opinion as to the fair market value of the lands eon- 
stituting the Pensacola dam site as of the years 1938, 
1939, and 1940, in a transaction between a willing buyer 
and a willing seller, taking into consideration the uses 
to which those lands were reasonably adaptable and 
could-in reason be apphed at that time, but excluded 
from consideration the benefits of the proposed or 
existing improvements of the Grand River dam there? 
Have you formed such an opinion ? 

A. Yes, J have formed an opinion. 

Mr. MarsHauu: That is objected to for the reasons 
heretofore stated, namely, that the type and the adapt- 
able character of those lands has not been stated. 

The Court: Overruled. 
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By Mr. Fow er: 

Q. Now, Mr. Uhl, in forming that opinion as to the 
value, you knew, did you not, that Grand Hydro, the 
owner of these dam site lands, did not own all of the 
reservoir lands ? 

A. I knew that, yes. 

Q. Did you arrive at vour opmion as to the value 
despite the fact that they did not own all of the reser- 
voir land ? 

A. Ves, sir. 

Q. Was your opinion as to the value influenced by 
whether or not the Grand Iydro had any governmental 
permits or licenses to build the dam? 

A. No, sir. 

Q. Did you appraise it as an undeveloped dant site ? 

A. I did. 

(. Now, J will ask you to now state to the jury your 
opinion as to the amount of the fair market value of 
the dam site which I described to you? 

Mr. Davipson: Now, if the Court please, with the 
consent of counsel, may it be shown the same objec- 
tious as to all questions propounded Mr. Justin may be 
interposed at this time, and the same objections as to 
this witness ? 

The Courr: The same objection interposed to the 
testimony of the witness Justin, and the same ruling of 
the Court. 

Mr. Davivson: Exception. 

The Court: All right. 

The Wrrness: What was the question ? 
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(At this time the question is duly read to the wit- 
ness by the reporter.) 

A. My opimon of the fair cash market value of the 
dam site Is $1,000,000. 

By Mr. Fow er: 

Q. Now, in asking you this next question, Mr. Uhl, 
I am goimg to ask you to disregard the fact that in 
1935, the State of Oklahoma passed this Grand River 
Dam Authority Act, whieh purported to give the 
Authority the exchtsive jurisdiction over this part of 
the river, and disregarding that Act, I will ask you 
if in 1938 and 1940, there was a reasonable probabil- 
ity that this dam site land would be combined with 
other lands necessary to the completion of a water 
power projeet within the reasonably near future, as 
of that date? 

Mr. Dayipson: The Anthority objects to the question 
for two reasons: First, beeanse it hasn’t been shown 
that this witness 1s qnalified to express an opinion on 
the question submitted him, and second, beeause the 
question is not predicated on facets appearmg in the 
record tn this case. 

The Court: Overruled. 

Mr. Davipson: Exception. 

A. In my opinion there was such a probability that 
the lands would be combined for a dam site. 

Mr. Fow ier: You may cross-examine him. 

Cross EXAMINATION 

By Mr. Davipson: 
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Q. Mr. Uhl, these lands could not be used as a dam 
site uuless you also had under your control the neces- 
sary lands on which the flood waters, on which the 
flood waters would be impounded by the dam, could it? 

A. Wo, sir. 

Q. And without those nevessary reservoir lands, the 
dam site would have no value as a dam site, would it? 
Oh, yes, sir. 

But if you couldn’t use it. 

Couldn’t use it? 

Yes. 

The dam site had a value. 

Regardless of whether or not vou could use it ? 
Of course you could use rt. 


Or OroOrer 


You just answer my question. You couldn’t use 
it unless you had the reservoir lands under your con- 
trol in which the water is impounded, could vou? 

A. That is true. 

Q. If you didn’t have the reservoir lands you 
couldn’t use the dam site lands for a dam site, could 
you? 


A. Not until vou acquired the lands, but I don't 
know of any reason why vou couldn't acquire them. 

Q. And unless vou could, the dam site would have 
no market value as a dam site, would it? 

A. That’s true. 
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Q. Abr. Uhl, do you know anything about the status 
of the ownership of the lands of the reservoir of the 
Grand River dam project? 

A. No, sir. 

Q. You don’t know whether or not any of that land 
was owned by the State, or the federal government, or 
by Indian tribes ? 

A. Only by hearsay. 

Q. Only by hearsay ? 

A. That’s nght. 

Q. You don’t know how much is owned by the State 
or how much is owned by the federal government ? 
No, sir. 

Or how much is owned by Indian tribes? 
No, sin. 


Oror 


Do you know anything about the reads and high- 
ways that would have to be relocated if the dam was 
built? 

A. Only in a general way. 

Q. You never did go over this project—just looked 
at the dam one time, didn’t you? 

A. Well, I have been on the railroad and observed 
the reservoir. 

Q. From the railroad ? 

A. Yes, sir. 

Q. And that is about the extent of your acquaint- 
anceship with Oklahoma, isn’t it? 

A. Pretty near. 

Q. You have lived in the east all your hfe, have you 
not? 

A. Oh, no. 


Vea 

Q. Kver live in the west? 

A. Yes, indeed. 

Q. But you have never lived in Oklahoma, have 
you? 

A. No, sir. 

Q. Do vou know anything about the extent of the 
relocation of the railroads made necessary by this 
project ? 

A Mo, sir. 

Q. Do you know anything about the extent of the 
relocation of townsites made necessary by this 
project? 

Ss. So, Sire 

Q. Do you know anything about the extent making 
necessary the relocation of utility lines and telephone 
lines ? 

A. OW, sir. 

Q. Do you know anything about the number and 
length of pipe lines that had to be removed and re- 
located ? 

Al No, 

Q. You know anything about the pubhe utilities 
that have to be removed and relocated ? 

A. 0, sir. 

Q. Now, Ma. Uhl, of course vou had in mind some 
specific kind of project being built that would justify 
a market value of this dam site at a million dollars, 
didn’t you? 

A. Within limits, yes, sir. 

Q. What kind of a project did you visualize? 
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A. I visualized they would create a head of 125 feet 
power installation, but probably might begin with 
50,000 kilowatts, and would ultimately have 90,000 or 
100,000 or more kilowatts. 

* * * 

Wittiam P. Creacer, called on behalf of the de- 
fendant, Grand Hydro, after having been duly sworn 
on oath, on divect examimation, testified as follows, to 
wit: 

C3 * * 

Q. Do you remember about when it was vou were 
employed in this matter? 

A. I think it was in 1939. 

Q. When you were thus employed, did you under- 
take to mvestigate this dam site and determine its 
value ? 

A. Yes, sir. 

Q. Just tell the jury what you did in order to ar- 
rive at your appraisment. 

A. 1 personally had a conference in Washington, 
and I received as much data as I could, and I went 
over to the Federal Power Comimission and got a lot 
of data that was not among the reports that had been 
furnished to me, and I was out here and visited the 
site, went over the site, studied the conditions. The 
work was in progress at that time, and [ took a trip 
up the lake and went down the river for about a mile, 
and I looked around and I went back to Buffalo, and 
—well, previous to that time | had done some work in 
Buffalo, and the next trip was at the previous trial, 
and then there was a rest for a few vears, and T spent 
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about a week or ten days extending my studies for 
preparation for this new trial. 

Q. Did you have furnished to vou certain docu- 
ments, such as the report of the Fargo Engineering 
Company and the report of Mead & Seastone ? 

A. Yes, sir, and other government reports. 

Q. Did you get ahold of all government reports vou 
could find pertaming to the subject ? 

A. Got ahold of all I could find. If there was any 
published pertaining to the subject, I didn’t know 
about them. 

Q. Did vou consider the information set forth by 
the government publications, and other publications 
correct. ? 

A. Yes, sir, I took the statistics for that. 

Q. Was it sufficient to enable you to form an ap- 
praisal of the market value of this property ? 

A. That, together with more investigation and 
studies, and other knowledge of the subject, and I ob- 
tained a lot of government specifications, government 
reports. 

Q. Now, did vou come to any conclusion with re- 
spect to whether or not this particwlar piece of land 
here, which is said tu consist of 417 acres, 362 acres 
that Senator Dayidson has suggested as the tract, that 
comprised the dam site, did vou come to any conclu- 
sion with respect to whether it had a special adapta- 
bility or value as a dam site? 

A. Yes, sir. 


Q. What was that conclusion? 
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A. That it did have a special adaptability value as 
a dam site. 

Q. Now, did you arrive at an appraisal of the value 
of that piece of land considering that adaptability as 
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adam site? 

A. Yes, sir. 

Q. Will vou tell the jury, in vour own words, gen- 
erally the facts that Jed vou to conclude that it had a 
special value for dam site purposes, such as physical 
characteristics of the property, and the market condi- 
tions which your studies have impressed vou with, and 
any other factors vou iight care to state to the jury. 

A. I found that this dam site was particularly 
adapted for the installation of an economical dam and 
power house for the generation of power, and found 
that the foundations were suitable for a good founda- 
tion; that most any kind of a dam could be built there, 
a buttress reinforeed core dam, or any other type of 
dam, solid concrete dam, earth dam, or a rock filled 
dam, and then that the site was adaptable to the in- 
stallation of a hydroelectric power of from 60,000 up to 
150,000 kilowatts; and then there was ample drainage 
to regulate the flow of the stream in order to use that 
water as anyone would desire to use it; that there was 
also sufficient head at the site for the generation of 
power, and then that the power which could be pro- 
duced from that development at that site, could be 
used in the supplying of the market in place of build- 
ing steam plants. 

In other words, if the purchaser of this dam site 
had an increasing demand for power, he would have 
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a chanee of either building a steam plant of anvwheres 
from 60 to 150,000 kilowatts, or the installation of an 
hydroelectrie plant at this site for from 60 to 150,000 
kilowatts, and then if he decided to build lis 60 to 
150,000 kilowatts installation at this site of an hydro- 
electrie power plant, he could do it very much more 
cheaply and more satisfactorily than he could a steam 
plant, and that he could afford to pay a considerable 
sum for this site and develop it in supplying the mar- 
ket in preference to any other method for supplying 
that market; and found that the site was strategic lo- 
cated with respect to the market, and found there was 
ample growth to justfy the purchase of the property 
for the creation of power for the market, and found 
that this site, that it was adaptable for storage, in that 
it would improve the power site below on the river and 
found that conditions were such that one could easily 
expeet there would be a purchaser for the property. 

OP Now, Mir. Creager, is there any ditterence im 
placing the value upon a dam site m Oklahoma from 
any other part of the United States in the general con- 
ditions that von apply to the subject? 

A. No, sir, the method is the same. 

Q. Now, based npon your expenence that vou have 
outlined in the appraisals of property, and based upon 
vour famiharity with this particular Pensacola dam, 
IT will ask vou if von formed an opinion as to the fair 
market value of those lands constituting the Pensa- 
cola dam site, as of the vears 1938, 1939, and 1940, in 
a transaction between a willmg buver and a willing 
seller, taking into consideration the uses to which the 
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dam site lands were adaptable, and could in reason be 
applied at that time, excluding from vour considera- 
tion the benetits of the proposed, or existing improve- 
ments, of the Grand River Dam Authority ? Ilave vou 
formed such an opinion? 

i Veswoin, 

Q. Now, L will ask you before I ask vou what that 
opinion was, and what that fair market value was, do 
you know that the Grand ILydro, the present owner of 
the dam site, or the owner at the time of the con- 
demnation, owned only a small part of the reservoir 
lands? 

A. Yes, sir, I knew that. 

Q. Did you arrive at your opinion as to the fair 
market value considering that fact ? 

AL Yes; sir. 

Q. And you appraised it as an undeveloped dam 
site? 

A. Yes, sir. 

@. And did you appraise it without regard to the 
fact, without regard to whether or not the Grand 
Hydro had any privileges or perinits or licenses, from 
some government authority ? 

A. I did not take that into consideration. 

Q. Now, I will ask vou then to now state to the 
jury the fair market value as above outlined. 

My. Davipson: Your Honor please, we would like to 
now to interpose the same objection we interposed to 
the corresponding question asked the witness Justin, 
and also no adequate foundation has been laid of the 
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deseription of the character and use, which forms the 
basis of the witness’ opimion as to values. 

The Court: The record may so show, show the same 
objection and same ruling, and the exception as has 
been interposed to the testimony of Mi. Justin where 
the same question was raised. 

A. In excess of $900,000, 

By Mr. Fow ter: 

Q. Now, this further question: I will ask vou, I 
want you to take into consideration the fact that in 
1935, the Oklahoma Legislature enacted this Grand 
River Dam Authority Act, so disregarding that Act, I 
will ask you as of 1938 and 1940, was there a reason- 
able probability that these dam site lands would be 
combined with other lands necessary to the comple- 
tion of a water power project in the reasonably near 
future ? 

Mr. Davipson: We object to that on the same 
grounds that we interposed before to a similiar ques- 
tion asked the witness Justin. 

The Court: Overruled. It goes to the weight of his 
testimony. 

Mr. Davipson: Exception. 

By Mr. Fow er: 

Q. What is vour answer? 

i Yes, sil’, 

Mir, How Ler: That’s all. 

Cross-examiation. 

By Mr. Davipson: 
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Q. Now, Mr. Creager, 1 will ask you if you knew at 
the time this dam site was taken by the Grand River 
Dam Authority, that the Authority had already ae- 
quired 29,000 acres of land in the reservoir? 

Mr. Hupson: Object to that as imcompetent, n- 
relevant, and immaterial. 

The Court (To the reporter): What was the ques- 
tion ? 

(At this time the question is duly read to the Court 
by the reporter.) 

The Court: Overruled. 

Mr. Hupson: Exception. 

The Wirness: I didn’t know that. 

By Mr. Davipson: 

Q. Did you know that under the Act of the Legis- 
lature of Oklahoma creating the Grand River Dam 
Authority, it couldn't dispose of any of those lands 
that were necessary for the operation of the project? 

Mr. Hupson: Object to that as imeompetent, n- 
relevant, and immaterial, and that question was over- 
ruled by the opinion of the Supreme Court in this 
case, 

The Court: Sustained. 

My. Davipson: Note an exception, and we make the 
offer that if the witness were permitted to testify, he 
would testify that he didn’t know. 

Mx. Hupson: Same objection. 

The Court: Overruled. 

Mr. Hupson: Exception. 

By Mr. DaAvipson : 
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Q. Ma. Creager, did you know whether or not any 
of those reservoir lands were owned by the State of 
Oklahoma ? 

A. Why, I had all that information from M2. 
Hunt’s report. I had complete information, but I can’t 
give you the exact details of it now. As I told you be- 
fore, I took his estimates of the area from what I 
heard from him, and from what I could acquire. 

Q. You knew, did you not, that that report was 
dated back in 1929? 

A. When I said reports, [ didn’t necessarily mean a 
written report. I meant all the data I had obtained 
from him, either written or by word of mouth. 

Q. Did vou know whether or not there was any 
government owned land in that reservoir that had to 
be acquired ? 

A. I don’t recall that. I would have to look in my 
book here to find it. [f vou will pardon me a moment, 
if vou think that would help any here. 

Q. Oh, I just wanted to know whether you knew it 
or not. You had that information around January, 
1940, did yon? 

a | think it was the hitter piri of 1939 that | 
made those estimates. 

Q. Did vou have any information as to the status 
of the title of the various tracts of land in the res- 
ervoir area? 

A. No, sir, no direct information. 

Q. Did you have any information as to the number 
of railroads that had to be relocated? 
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A. Only from My, Hunt's information which he 
gave me. 

Q. You never inspected the railroads that had to be 
reloeated 2 

A. No, sir. 

Q. Did von have any information as to the munber 
of oil pipe lines and telephone Imes that had to be 
relocated 2 

A. No exact information. 

Q. And as to the number of pipe lines that had to 
be relocated ? 

A. No. 

Q. Did you get any information as to the townsites 
had to be relocated ? 

A. T had been told about them. 

Q. Did you make any study of the eost as to what 
the relocation of them would be? 

A. As I told vou before, I took My. Munt’s estima- 
tion of that. 

Q. You made no inquiry of the value from anybody 
except Mr. Hunt about what was necessary to be done 
in order to utilize these lands for reservoir purposes ? 

A. No, sir. 

Q. Did you make any investigation of the value as 
to the difficulties to accomphsh the ownership, or ae- 
quisition of the lands that were necessary for this 
project ? 

A. I have been through quite a number of similar 
cases, and I haven’t seen anything to show that this 
was different than the ones I have been through. 
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Oo Mi. Creager, 1 wall dak you al itisnt a fact that 


any project—all of these projects, the company or the 
individual concerned that constructs the project, are 
required in order to unite the lands in one ownership, 
to use the power of eminent domain ? 

Mr. Hupson: Object to that, if the Court please, as 
incompetent, irrelevant and immaterial. 

The Court (to the reporter): Read the question. 

(At this time the question is duly read to the Court 
by the reporter. ) 

The Court: Overruled. 

Mia. Hupson: Exception. 

The WiTNEss: Answer? 

Mr. Davipson: Go ahead. 

A. It has been done quite a number of times with- 
out the power of eminent domain. 

Q. Is that true in projects where the land is in pri- 
vate ownership, and you have to assemble it all under 
one control ? 

A. Yes, sir. 

Mr. Htpsox: Object to that as incompetent, ir- 


relevant, and inmaterial—the same objection, and for 
the further grounds, vour Honor, that the condemnee 
m this case has not sought to prove enhanced value of 
the dam site, because it possessed the power of eni- 
nent domain. 

The Court: Sustained. 

by Mr, Davipson: 

OP wall ask vou, Mi Creiger, if you know of any 
project where it is necessary to unite under one own- 
ership some 2000 separate tracts that were owned by 
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state, federal government, restricted Lidians, and In- 
dian tribes, that were united without the exercise of 
the power of ennnent domain? 

Mr. Hupsox: Object to that as incompetent, i- 
relevant, and immaterial and for the further ground 
the rule of eminent domain cannot be exercised against 
the government. I don’t know of any way that vou 
can condenm lands of the United States government. 

The Court: Overruled. 

Mr. Hupson: Exeeption. 

Mi. Davipson: Go ahead. 

A. I don’t know of any case of where the lands that 
you mention, the type vou mention, were acquired by 
eminent domain. 

Q. Do vou know of any single mstance of where 
there was somethmeg hke 2500 separate tracts to be 
acquired ? 

A. I don't know about the 2500— 

The Court (Interrupting): [ beheve that is argu- 
mentative. 

The Witness (Continuing): but [ do know of a 
number of cases where there was a large number that 
was obtained without the aid of eminent domain. 

By Myr. Davipson: 

Q. [believe you testified on direct examination, that 
I asked you this—just to be sure m my own mind, if 
you didn’t take into consideration m making your es- 
timate, whether or not the Grand Hydro had a permit 
from the State of Oklahoma or the federal govern- 
ment to build this project. Were you asked that on 
diveet examination ? 
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A. I think so. 

Q. And you said you didn’t take that inte considera- 
tion? 

A. Yes, sir. 


Recross-examination. 

By Mr. Davipson: 

Q. Mr. Creager, in making your estimate of value, 
did you assume that the Grand Hydro had the mght 
to and could use this dam site for dam site purposes, 
didn’t you? 

A. Yes, sir. 

Q. As a matter of fact— 

Mr. Hupson (Interrupting): We move to strike it 
as incompetent, irrelevant, aud immaterial. The test 1s 
whether or not the purchaser could use it. 

Mr. Davipson: I will modify the question to include 
the Grand Hydro, or any ordinary grantee of the 
Grand Hydro. 

Mr. Hupson: Incompetent, irrelevant, and imma- 
terial, so far as it includes the condemnee, because 
that couldn’t affect the market value. The condemmee 
ean sell his 1ights. 

The Court: Overruled. 

Mr. Hupson: Exception. 

By Mr. Davinson: 

Q. Mr. Creager, this—this dam site—what was your 
answer to the revised question ? 

A. Yes, sir. 
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Q. Now, this dam site would have no value as a dam 
site, no market value as a dam site, unless it could be 
used for that purpose, would it? 

A. No. 

Q. And you couldn’t use this dam site for a dam 
site, unless you had the lands on which to impound 
the waters above the dam, could you? 

A. You couldn't use it until] some-—it couldn't be 
used until some one had obtained those lands for the 
reservoir. 

Q. And vou couldn’t use it as a dam site without 
using a reservoir m connection with it, could vou? 

A. No, sir. 

* * % 

Rosert EK. Horton, ealled on behalf of defendant, 
Grand Hydro, in chief, after having been duly sworn 
on oath, on direct examination testified as follows, 
to wit: 

*% * * 

Q. Now, Mr. Horton, let me ask vou this: Does it 
make any difference in which part of the Umited 
States the undeveloped dam site is located with respect 
to what it is you have to apply to appraise it? 

A. No, I would say not. The elements of value are 
the same, but they differ in degree and character. 
There might be a great difference between two power 
projects and dam sites in the State of Pennsylvania, 
or in other places, in California, or other places, but 
the general principles are the same anywhere. 

Q. Mr. Horton, were you employed by Grand Hydro 
to appraise the Pensacola dam site? 
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Pleas. es: 

About when were you emploved ? 

Early in October 1940. 

Who employed you? 

Mr. B. F. Lyons, of the Grand Hydro Company. 
What did you do in response to that employ- 


OrOrop 


ment? 

A. I made studies, and later came out here and in- 
vestigated the Pensacola project, which, of course, at 
that time was fully developed, and I gathered in- 
formation from various sources, including government 
reports with which I was familiar, and with which [ 
had worked in relation to the power facilities of the 
Grand and Neosho Rivers, including the reports of the 
War Department, of which there was two, and I have 
access to the report of the National Resources Board 
—various reports and studies which bad been made 
by the owners of the Grand Hydro and which were 
available to me. The stream flow records, much of 
which I had already studied, and analyzed im con- 
nection with my other work independent of this, and 
the general power situation and market for hydro- 
electric energy, the development of energy which is 
generally required, and which could be produced by 
development of the Pensacola project. 

Q. You obtamed all of the information you could 
get vour hands on, did you? 

A. Yes, I think I did. 

Q. Did you consider that sufficient to enable you to 
make an independent appraisal of the value of this 
land as a dam site? 
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Q. Now, this dam site would have no value as a dam 
site, no market value as a dai site, unless it could be 
used for that purpose, would it? 

A. No. 

Q. And vou couldn't use this dam site for a dam 
site, unless you had the lands on which to impound 
the waters above the dam, conld you? 

A. You couldn't use it until some—it couldn't be 
used until some one had obtaimed those lands for the 
reservolr. 

Q. And you couldn’t use it as a dam site without 
using a reservoir in connection with it, could vou? 

A. No, sir. 

x  * 

Rosert EK. Horton, ealled on behalf of defendant, 
Grand Hydro, in chief, after having been duly sworn 
on oath, on direct examination testified as follows, 
tOravita 
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Q. Now, Mr. Horton, let me ask vou this: Does if 
make any difference in which part of the United 
States the undeveloped damn site is located with respect 
to what it is you have to apply to appraise it? 

A. No, I would say not. The elements of value are 
the same, but they differ in degree and character. 
There might be a great difference between two power 
projects and dam sites in the State of Pennsylvania, 
or in other places, in California, or other places, but 
the general principles are the same anywhere. 

Q. Mr. Horton, were you employed by Grand Hydro 
to appraise the Pensacola dam site? 
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2 ll avas, yes: 

About when were you emploved ? 

Early in October 1940. 

Who employed vou? 

Mr. B. F. Lyons, of the Grand Hydro Company. 
What did you do in response to that employ- 


OrOror 


ment? 

A. 1 made studies, aud later came out here and im- 
vestigated the Pensacola project, which, of course, at 
that time was fully developed, and I gathered in- 
formation from various sources, Including government 
reports with which J was fannhar, and with which I 
had worked in relation to the power facilities of the 
Grand and Neosho Rivers, eluding the reports of the 
War Department, of which there was two, and I have 
access to the report of the National Resources Board 
—various reports and studies which had been made 
by the owners of the Grand Hydro and which were 
available to me. The stream flow records, much of 
which I had alveady studied, and analyzed m= cou- 
nection with my other work independent of this, and 
the general power situation and market for hydro- 
electric energy, the development of energy which is 
generally required, and which could be produced by 
development of the Pensacola project. 

Q. You obtamed all of the information you could 
get your hands on, did you? 

A Yes think I did. 

@. Did vou consider that sufficient to enable you to 
make an independent appraisal of the value of this 
land as a dam site? 
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A. Yes, sir. 

Q. Tell the jury what vou found with respect to any 
advantages ot this land as being adapted as a dam 
site? 

A. I found that there was a strong channel in the 
river at this location with rock foundations and rock 
for abutments, which for a dam is always desirable, 
and there was matenal available also which could be 
utilized for an earth or a part earth dam, if so de- 
sired. So far as the dam site was concerned, there was 
available alternatives as to the manner or types of 
construction, which is alwavs desirable, beeause the 
type of development always depends to a considerable 
extent on who uses it. 

I found the dam site favorable, and the borings 
showed sound rock underneath that this loeation; also 
it was the uppermost dam site of the Grand and Neo- 
sho Rivers where sound rock existed, and has a large 
drainage area and provided a regular flow of the 
stream, so that it would serve, not only as a basis for 
power development at the Pensacola site itself, but it 
in the future 7 would provide a regular line for other 
power developments further downstream; and then, 
also that the site projected the building of a dam of 
sufficient height to provide a large volume of storage, 
and the value of the dam site largely depends on, you 
might say, four things: The amount of heads, or 
flow, which can be used; the amount of flow of the 
stream, the degree to which that flow ean be regulated 
so it can be used to produce the energy when and 
where required, together with the cost of development, 
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aud in addition to that, the location with reference to 
the market, and then this dam site is located in a re- 
gion which I considered to be very favorable as re- 
gards the market for the type of energy which could 
be produced. Now, there are some things less favor- 
able; the reservoir itself is somewhat regular mn out- 
line, and covers things ont of line im various tracts, 
which necessitates a large area of land being used, 
which would not be required in a more compact res- 
ervolr, but that is characteristic in the Grand River 
valley but outside of mountain regions and regions 
Where there are no closer lakes and you can get a 
more compact reservoir, but, as I said, that is charac- 
teristic of practically all dam sites in the Mississippi 
valley and it is no more or less objectionable than the 
average, and it is highly desirable taking into con- 
sideration all of the representations which I have 
described, 

Q. Was this dam site close enough to the center of 
consumption of electricity to make it desirable ? 

A. In my opinion it is, especially in a system for 
the use of energy. These different utility conrpanies 
power, they imterchange, so that when one has a sur- 
plus of energy, it can be used by another, so veu ean 
put vour finger on a particular customer. It goes to 
anybody that needs it, and it may be acquired within 
a radius of 300 miles or more, 

Q. Now, Mr. Horton, based upon your inyestiga- 
tion of this particular site, and all facts which af- 
fect it, and based upon your general experience in 
your profession, I will ask you if you have formed an 
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opmion as to the fair market value of those lands con- 
stituting the Pensacola dam site as to the years 1938, 
and 1940, in a transaction between a willing buyer 
and a willing seller, taking into consideration all the 
uses to which they were reasonably adaptable and 
could in reason be apphed at that dam, excluded from 
your consideration the benefits of the proposed or 
existing Improvements by the Grand River Dam Au- 
thority. Have you formed such an opinion ? 

A. I have. 

Q. Before [ ask you how much that opinion goes to, 
did you know that the Grand Hydro, the owner of that 
dam site at that time, did not own all of the reservoir 
land ? 

A. I knew that it did not. 

Q. Did you arrive at the figure as to the value 
which you will testify to in a few minutes, despite that 
fact that the Grand Hydro did not own all of the 
reservoir land ? 

A. Yes, sir, I figured—vou nnght savy my judgment 
was based on that state of facts, that it didn’t own all 
of the lands and its value under those conditions, de- 
spite the fact that it didn’t own it. 

Q. You valued it as an undeveloped dam site? 

A. I did. 

Q. Did you arrive at this value without reference 
to whether or not the Grand Hydvo in itself held any 
license or permit from any governmental body ? 

A. I would have to answer that this way: I took 
that into consideration, and I did not assume that the 
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owner of this land did have any federal license at that 
time. It is a question—it is the man who bids on it, 
rather than the man who owns it that needs this li- 
cense. 

Mr. Marsan: He savs the man who buys it rather 
than the man who owns it as te securing the necessary 
permits. We object to that for the reason it is mcom- 
petent, mrelevant, and immaterial, and states a con- 
clusion of law on the part of the witness, and I ask 
that the jury not consider that portion of that an- 
swer. 

By Mr. Fow er: 

Q. What has been your experience, Mr. Horton, in 
past situations mvolving the same questions, as to 
whieh it is that needs the permit? 

Mr. MarsuabLu: Same objection is interposed to that 
question for the reason his past experiences has 1no— 
is no criterion from whieh to determine the market 
value. 

The Court: [ believe I will sustain the objection. 

Mr. MarsHaLu: Will vonr Honor instruct the jury 
not to consider that part of the witness’ testimony ? 

The Court: It is probably a matter of law. 

Mr. Fow ter: It seems to be a matter that can be 
testified to as a fact through his experiences. This was 
partially true anyhow. 

The Court: He ean state what he took into consid- 
eration. The Court probably will instruct the jury 
on it. 

Mr. Fow ter: Exception. 
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Yhe Court: Just that particular part. 

By Mx, Fow er: 

Q. Now, Mr. Horton, will vou tell the jury as fo 
whether it was necessary or not necessary for a per- 
mit at the time—strike that part. Just as a conclu- 
sion, the conclusion, you will disregard and that only. 
Now, Mr. Horton, will you tell the jury what your 
opinion is as to the fair market value as of 1938, and 
as of 1940, as I deseribed in my question concerning 
the fair market value? 

Denes, 

Mr. Davipson: We object to that, if the Court 
please. The plaintiff objeets, without repeating the ob- 
jection for the reasons assigned in the objections to 
the testimony of the witness Justin, relative to the 
saine matter, and if counsel bas no objection, I don’t 
desire to repeat the objection m full. 

Mr. Fowler: That’s all mght. 

The Court: The record may show the same objee- 
tion to this question as above propounded to Mr. Jus- 
tin. Overruled. 

Mr. Davipson: All might. 

A. $750,000. 


sross-examination. 
By Mr. Davipson; 
* cy % 
Q. Now, Mr. Horton, in arriving at your estimate 
on this dam site, did you calculate the cost of the 
project, what it could be built for? 
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A. Yes, I used figures on costs and quantities that 
were furnished to me by the Grand Hydio, and from 
the reports of the Army Engineers and the National 
Resowrees Board, and [ checked that over and com- 
pared that with data which I had for cost considera- 
ones. 
tion, which was an imdependent estimate of the old 

Q. What type of project did you take as the basis 
for your calculations ? 

A. Not any one specific tvpe, as the opportunity 
existed for construction of dams of several tvpes from 
the type that was used, and the earth dam, and I con- 
sidered both in comparison, and mm my opmion there 
was a leeway of which the different types of construe- 
tion that could be made, which were economically 
sound. 

Q. Is your estimate based on any particular capa- 
city of the project ? 

A. Four to six units, and my final fgure is the re 
sult of ealeulations and studies, and the answer to 
your question so far as the calculations were con- 
cerned, I considered a plant with four operating units, 
and a fifth unit for use to keep up the power at times 
when the head flow was reduced by the tearing down 
of the river. 

Q. Now, what head did you use in your judgment of 
that value? 

A. A 1380-foot head, with a 140-foot operating head. 

Q. What height of dam would that involve? 

A. That would be a spillway elevation — I don’t 
earry all of those figures in my mind. 
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Q. Did you investigate the market for power i 
this area? 

A. Yes, I largely rehed on the report of the Na- 
tional Resources Board, and I asked the engineers to 
submit that to me, based upon the data collected by 
the Federal Power Commission. 

Q. Did you calculate the possible revenues from the 
project ? 

A. Yes, I gave that consideration. That is a thing 
where vou can’t use some particular figure, because 
different customers very probably will use it in dif- 
ferent ways. I gave that very careful consideration. 

Q. And as a result of your studies of the cost of 
the project, and the revennes which might be obtained 
from it, you figured from that that the dam site was 
worth $750,000 ? 

A. Yes, su, all things being considered, it was my 
final judgment that it was worth $750,000. 

Q. Myr. Horton, did von know that at the time that 
this dam site was taken by the Grand River Dam An- 
thority, the Authority had already acquired and owned 
approximately 29,000 acres of the reservoir land of 
this project ? 

Mr. Hupson: Object to that, if the Court please, 
as incompetent, relevant and immaterial. 

The Court: Overruled. 

Mr. Hupson: Exception. 

A. IT didn’t know how much they had acquired. I 
knew they had acquived some land—that they were ac- 
quiring land. 
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Q. Did vou know that there was some 1200 or 1300 
acres of state owned land that required an act of the 
Legislature to get title to? 

A. I think 1 did. I recalled that question being 
raised at the time I was here. 

Q. Did vou know that there was a large acreage of 
tribal lands involved in the reservoir? 

A. Yes, I knew that lands—perhaps that is a legal 
question, but I knew that that question exists mm this 
part of Oklahoma very frequently, that Indian rights 
in tribal lands do emst, but at the present time it is 
one of those things that isn’t stressed greatly in af- 
fecting the value of power sites. 

Q. Did vou know that a large acreage of lands 
owned by restricted Indians, had to be approved by 
the Secretary of the Interior—did you know that? 

A. Not as to any specific item, but I knew those 
questions of the Indian lands existed. 

Q. Did you know that the construetion of this proj- 
ect involved the relocation or removal of the trackage 
of two railroads, one of about seven miles, and the 
other about five ? 

A. Yes, 

Q. Did you know the number of telephone and 
utility lines that had to be removed and relocated ? 

A. I had figures on that, figures on railroads, pub- 
he utilities, cemeteries, and other items outside of the 
actual land that was involved here, and as to the 
other things mentioned, I took them all into considera- 
tion. 
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Q. Did you make your calculations, or take into 
consideration, In making your estimate, of the type 
or the physical aspects, I might say, of the project, 
that was covered in the Fargo Engineering Company’s 
report ? 

A. Yes, sir, I knew the reports that had been made 
by the Fargo Engineering Company, and they related 
to, what I would call the physical aspects, of the dam 
site. 

Q. And they mvolved a project very similar to the 
one the Grand River Dam Authority built? 

A. Yes, to the one that was actually built. 

Mr. Davipson: I think that is all. 

Mr. FowLer: Come down, Mr. Horton. 

(Witness excused. ) 

Mr. Davipson: Your Honor please, the Authority 
moves now that the testimony of this witness be 
stricken, for the reason that his own estimate shows it 
is based on the worth of this project to the builder, 
but not from the standpoint of—over and above the 
cost of construction, and it 1s based on a construction 
cost which is inhibited by the decision. 

The Court: Overruled. 


Mr. Davipson: Exception. 
% * * 


